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Abstract

Most of the researches on the corporate govern-
ance in publicly held corporations are focused on the
dynamic studies, namely studies on form of the Con-
trolling Authority and the process to transfer the au-
thority ( also called research on Merge). This work
mainly concentrates on the static study of Controlling
Authority.

The legal base of Controlling Authority is stocks
of enterprises. The market value of Controlling Au-
thority is the ability of controller to control the invest-
ments by others. In order to identify the Controlling
Authority of publicly held corporations rightly, it is
necessary to identify the form of behaviors, such as
the actual controller, concerted actors and so on.

Three characters of Controlling Authority of pub-
licly held corporations are: simply stated investments,

highly centralization of rights and non-negotiability re-
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spectively. Our special equity structures of publicly held corporations in
China are subject to our special political system, legal environment, and
administration system of stock issuing.

The highly centralization of equities is not the patent of China. As a
matter of fact, most of equities are held by state companies, it is better
than the highly decentralization of equities.

Recently, the basic contradiction of equity allocation in publicly
held corporations is the conflict of interests between the holding share-
holders and the minority shareholders, not the allocation of stocks. The
conflict consists in the deprivation from minority shareholders by holding
shareholders in the ways of legal deprivation and non-legal deprivation.

Theories on corporate governance in various countries are as fol-
lows: system arrangement theory, reciprocity theory, decision-making
theory, framework theory. Author considers that, the nature of corporate
governance is to pursue the aim. In view of Chinese publicly held corpo-
rations, the basic aims are: (1) Maximum interests of shareholders in
whole. (2) Full protection of all shareholders, especially minority share-
holders. (3 ) Sustainable development of companies.

Mainly, the modes of corporate governance are classified as fol-
lows: Anglo-American style and Germany and Japanese style. The exter-
nal environments of Anglo-American style are as follows: decentralization
of equity, distinct separation of ownership and management, developed
security market. The external environments of Germany and Japanese
style are as follows: centralization of equity, inconspicuous separation of
ownership and management, developing security market, corporate fi-
nancing relying on bank lean.

Main bugs of corporate governance in China are:; (1) The mecha-
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Abstract

nism of protection of minority investors has not yet been commendably
established. (2) The mechanism of encouragement to directors and of-
ficers has not yet been commendably established. (3)The mechanism of
piercing corporate veil also has not yet been commendably established.
The fact of highly centralization of equity in publicly held corporations
results in the style of corporate governance ; inner governance. The com-
panies with inner goéfemance must establish the basic framework of the
sound corporate governance, namely three meeting systems.

Three main problems of general meeting system in publicly held
corporations are; (1)The limits of general meeting’s functions and pow-
ers. The functions and powers are being more and more general and sim-
ply. It is necessary to reduce the general meeting’s powers and enlarge
board’s powers. (2)The decisions are subject to 1/3 or half of the equity
holding by the attended shareholders, not subject to the 1/3 or half of
the equities holding by all the shareholders. It is a sort of pragmatic
way, but not suitable to protect the shareholders. (3) There is no any
passion for minority investors to take part in general meeting to make a
vote. It is result from the general meeting controlled by holding share-
holders. How to form reasonable general meeting system is subject to
three points as below: (1) Consummate the vote system in term with dif-
ferent kinds of shareholders. (2 ) Decrease the discussion scopes of gen-
eral meeting. (3 ) Consummate the voting system of general meeting.

In practice, the selection of directors in the board is mainly line
with obedience and loyalty. On the other hand, the standards of selec-
tion on basis of obedience and loyalty are to abandon high efficiency and
creativity, and to choose low-efficiency. The standards of loyalty and

creativity should be focused on equally.
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Three standards to play the role of independent directors effectively
are: (1)Independency. The nature of the independency is to govern the
board and companies because of their independent status in the compa-
nies. (2) The sense of faimess. The sense of law and morality are built
on the base of faimess. The core of such sense is that people should be
sensitive on preventing the infringement of other’s interests and public
interests. (3) Ability of performance. The abilities are including profes-
sional knowledge, time and health.

We should establish and consummate the legal system of Interfer-
ence by independent directors. As long as the holding shareholders and
directors and officers abuse their power and do harm to company, minor-
ity shareholders and relevant bodies, the independent directors shall ex-
ercise the right to interference the holding shareholders and directors and
officers. The interference including: (1) The right to achieve companies’
information. (2) The right to report. (3) The right to deter. (4) The
right to litigate.

Two methods to help independent directors to perform their roles in
publicly held corporations: (1) To select the all or half of independent
directors from the minority investors ( or recommend independent direc-
tors by minority investors). (2)The payments to independent directors
are not come from publicly held corporations , but from an organization
like independent directors association.

How to reduce the disadvantages of state-owned equities is subject
to reduce state-owned equities in publicly held corporations directly. The
methods to reduce the state-owned equities are; Purchase Back, MBO,
Financing, Transferable Equity, and Convertible Bond.

Like any other companies and organizations, it is necessary for the
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publicly held corporations to run the business with debts. In order to
avoid the event that the holding shareholders, as the creditor of the public
company, make use its controlling status in public company to do harm
to other creditors of public company. It is necessary to form the system
as follows: (1) Holding shareholders and the public company shall take
liabilities jointly and severally in connection with transparency. (2)The
system of unanimity in terms of further large debt by the debtor.
(3)Picking and absorbing from developed countries the experience,
namely governance on publicly held corporations by banks.

The possibilities of establishing and applying piecing corporation
veil in publicly held corporations. In the following cases, the judges can
take system (Piercing the corporation veil) into effect. And mean while
the holding shareholders shall take the liability jointly and severally in
terms of company’s debts. The cases are as follows: (1) Mixed person-
nel. (2) Mixed main assets. (3) Inveracious investment. (4 ) General
meeting in vain. (S5)Mixed business. (6)The behavior of assets dispo-
sition on the purpose of welching.

Whether or not to impose the controller’s liabilities is left the neces-
sary room on basis of applying the principle: faimess. In the event of
loss of interests of the creditors unilaterally, the holding shareholders
should compensate the creditors’ loss. The compensation also is called

pay back to the creditors from holdjng shareholders.

Keyword : Controlling Authority ; Listing Company; Goverance
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