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Preface

Being a Canadian lawyer working in China over the last ten years, I
probably have as much as appreciation as most lawyers on the challenges involved
in understanding and producing legal documents in a second language. Needless
to say, these documents need to be not only éccurate and easily understandable,
but also produced at reasonable costs and on a within tight timeframes.

During the earlier stages of my legal practice, the concerns were between
English and French versions of documents. All.-documents filed in the province of
Quebec, including with its securities commission, need to be in its official
language of French. English version of the same documents, which is preferred
by most Canadian and international parties, would be filed or used in the other
provinces. One has the choice of either language when dealing with the federal
government, which recognizes both as the country’s official languages.

Now that I am in China, my concerns focus exclusively on the difference
between English and Chinese languages. Most of the documents which we work
with involve foreign parties in China or Chinese parties in Canada. Given that the
differences between English and Chinese are by far greater that those between
English and French, the challenges associated with navigating through the former
are also much more monumental.

It is important that all the parties in a transaction have the same
understanding of the purpose, structures, and terms and conditions of a
transaction. Ideally, the transaction documents, when reviewed and executed,
serve this purposes. With the parties having different appreciation of the
language, the issues and challenges are obvious.

Typically, each party, and their advisors, would be more familiar and
comfortable working with the language of its own country and have more limited
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understanding of the other. It goes without saying that they would try to negotiate
to have the contract in the language which they are more comfortable with.
~ Where the contract is entered into in more than one language, each of the party
would also try to negotiate to have the version in their preferred language to be the
primary version, taking precedent over the other version in the face of
inconsistencies. Where the parties cannot agree on this issue, we could end up
having both versions being of equal effect, or with additional provisions to try to
resolve inconsistencies. This tends not to settle anything but simply delay the
inevitable pain of having to, through arbitration or other means, retrospectively
determine the original intent or the more likely intent of the parties at the time of
contract.

Such opportunity to choose may not be always available in China, given that
many contracts involving transactions with foreign parties require government
approval. Chinese is applied by the regulators in their review and approval the
contracts. The Chinese version is hence the “ approved ‘contract” by the
regulators, in spite of what the contract might otherwise stipulate. The same
could also apply for Chinese companies entering into transaction abroad in some
cases. More often than not, they have no choice but adopt the foreign language
version as the primary version.

Given that the parties often do not have to luxury to have their preferred
version of contract as the primary version, it is imperative to not only understand
and know exactly what one is agreeing to, but also to ensure that the other party
understands and agree to the same things. There is therefore no substitution to
have accurate and well drafted documents in each of the languages.

I am always uncomfortable with the concept of “translating” a contract from
one language to another. The process is more akin to drafting the same contract in
rather than translating it to a different language. It is as challenging as it is
important and occupies a great deal of time and efforts of the “translators” It
might even end up taking more time to “translate” than to draft the initial
version, which contains a great deal of “standard” provisions.

Understanding and translating contracts from or into foreign languages can
therefore be one of the most challenging yet least appreciated tasks for lawyers.
Not only does the translated version need to be accurate and complete, it also has
to be easy to read and understandable; at least no less than the original version. A
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good translator of legal documents is therefore worth his or her weight in gold.
There is no easy way around it. At a minimum, in addition to the obvious
linguistic skill, one must also have some basic knowledge of the legal system and
of the two countries, and be familiar with the basic terminology of the industry.
Any additional appreciation of the culture, tone, etc, would be icing on the cake.

Marco Wang’s “ Uderstanding English Contracts” certainly does not purport
to help one worth his/her weight in gold. There is no doubt so much, much more
time and efforts involved. It might nevertheless throw some ideas and stimulate
some thoughts along the way.

Bob Kwauk

Managing Partner and Chief Representative
Blake, Cassels & Graydon LLP, Beijing Office

Member, National Board of Directors of Canada-China Business Council
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General Introduction

In view of all this,

we are making a binding agreement,
putting it in writing,

and our leaders

our Levites and our priests are affixing their seals to it.

(Nehemiah 9 :38, BIBLE NIV)

AX—YIHNE,
BADIHLHL,
- BEMLE
BAMEM,
FIRN ERRET £,

(REAIL9:38 (22 FEFMK)
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AR, EHREA(BERNIEHLIE) ., R EIES, B EE KH.
HMBELXAZMH, WRE BRE, TRAEDELLE, (S - RFH)H
HRRZEASZURR", “47 HHILFERENE, LR EEBT &
3, A K%, (ZEREODPHAERHAE =R, BRREBHE",

T RIE(R2) R A X T LRFERTIL S AT AL AT, FIE
FHREEE LFS5ETHRAMEEK. But with thee will I establish my
covenant; and thou shalt come into the ark, thou, and thy sons, and thy wife, and
thy sons’ wives with thee.(! ) ({HERE HHR:7 49, fRIARARKILTF FETFHILE,
BE5R—F#FAT o)

£— &E 51X ( Contract and Agreement)

EMRIEESF D, & F—RFRH contract, Y — R FR K agreement, FF
4 contract Fl agreement £—[EIFWL? TIIZENAFLAKEFZR? (PEAR
HFERBEEN)H 85 FHE " FRBRYFEAZ R EE K IFREXF
B ,” (A contract shall be an agreement whereby the parties establish, change
or terminate their civil relationship. ) { FE ARIEHEESFE)FE 2 FHE . “&
ARV T RN GEA HAHAZ B EE & ERFAFLF K
FR T 1,” (Contracts referred to in this Law are agreements between equal
natural persons, legal persons and other organizations for the purpose of
establishing, altering and terminating mutual civil rights and obligations. )

(EEBEERE REE ZRILH) ( Restatement ( Second) of Coniracts,
Section 1) ¥& [61E X F:“A contract is a promise, or a set of promises, for
breach of which the law gives a remedy, or the performance of which the law in
some way recognizes as a duty. ” (&R JiN—A Aigs—HE, FEE—
RUERERA TR, BHAEZRIT, BREXLEEA TRZ -]
%)X —5E XJRK Steven H. Gifts fi4n 2 9 Law Dictionary 52 23|, H—
MM S ,contract JIFNLL M EARBERAERAYRIZHIN, - L
HUBEAFA—HAFEBRAR S Z ik, (A contract is a legally binding

(1] thee EHFIFEFR you BEMIER. thou 7 FLHE R you H@I*ﬁ%iﬁ,*ﬁ%%ﬂ%*
B9, IR AR thy WZ thou MBTAAEIE K o shalt Ay SeiB L M M FILARBE PR shall,



¥—% ZxAREE . 5

agreement between two or more parties or a set of legal binding promises made by
one party or more. See G. C. Lindsay, Contract, 3rd Ed. 1992), X—FERTE
L. B. Curzon #; % ¥ Dictionary of Law " # #% 5 & “ A legally binding
agreement creating enforceable obligations” , Chris Turner 7 H 4 1#) Contract
Law 3%t contract AT HY € X E R BEB T, BIAN“E R B2 “an
agreement between two parties by which both are bound in law and which can
therefore be enforced in a court or other equivalent forum” . (Xt&EH EA
R AR, T dhy v B B At R S R SR A BT B )

¥& Black’s Law Dictionary(8th Ed. ) 1%} contract f)xE L. 23k 8 T .

(1) An agreement two or more parties creating obligations that are
enforceable or otherwise recognizable at law;

(2) The writing that set forth such an agreement;

(3) A promise, or a set of promises, for breach of which the law gives a
remedy, or the performance of which the law in some way recognizes as a duty;
(fEE . 5(EEEREEAR AR BE KILH) F“ contract” §y2 AR, )

(4)Broadly, any legal duty or set of duties not imposed by the law of tort;
esp. , a duty created by a decree or declaration of a court;

(5) The body of law dealing with agreement and exchange;

(6) The term of an agreement or any particular term ;

(7)Loosely, a sale or conveyance;

(8) Loosely, an enforceable agreement between two or more parties to do or
not to do a thing or a set of things; a compact.

% F agreement, L. B. Curzon f] Dictionary of Law ¥ H % X KH: “A
consensus of minds, or evidence of such consensus, in spoken or written form,
relating to anything done or to be done. ” ( X B AW A X E T Ok
RBEEA M W HEEERRRSIZE R RS WITRE, )

Black’s Law Dictionary (8th Ed. ) X} agreement F T PME X : (1) A
mutual understanding between two or more persons about their relative duties and
obligations regarding past or future performances; a manifestation of muytual
assent by two or more persons. ( XJ7ENE 77 Blid 2 B0k R M9 A BT Al X 55
HIBAT IS A BB M B E A E BB~ ERAER,) (2) The
Parties’ actual bargain as found in their language or by implication from other
circumstances, including course of dealing, usage of trade and course of

performance. (BJ HH @RS HHMEHL B RTMH LN LHRELE, BER
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5B R 5 IR B BATIR )

Contract( £ [F]) #l Agreement (%) BIREER AT ELRRE? iLHAIK
BEFE A R BRI A

Chris Turner 7EFL 44 ) Contract Law & R B TR N = M EAFE

%, B0: (1) Agreement—based on mutuality over the terms, agreement exists

when a valid acceptance follows a valid offer; (X T EYSEEE R &
HHME B FE7E; ) (2) Consideration—given by both sides, the quid pro
qud 1), and the proof that the bargain exists; (£ : ST H HIXT 4 Be w77
FEM)IE#8;) (3) Intention to create legal relations—since a- contract is legally
enforceable, unlike mere gratuitous promises. (X7 EHEXRMBER : FREA
B F BT AR TR TR 5 R )

3 B AL 2 ] agreement /A EE contract ), N KA R E—FFF&—E R H
I

EFEERAE T AR LA agreement S ## B contract, H 5L 1.4 1B A
contract f# £ agreement 1%, fl; Agreement... (2) A contract ( The Law
Dictionary) , A1 ZE A LA B agreement F1 contract 7E &) —a] H 3B FH Y
5cf, 4 If the contract contains an innocent mistake, you can get out of the
agreement if the mistake is important. (2]

Black’s Law Dictionary(8th Ed. ) %} agreement F contract {55 M TH
FERY R 48 B — & RS — 0, B EFES — G i R — 7
4F” . (Every contract is an agreement, but not every agreement is a contract. )
FEEHGE B A R OERE NN, AR EEMEARE ZA
IBIAIE 6 B WAE AR T L HE, TSR E X RBRERXRERHMK R [In
its colloquial sense, the term * agreement” would include any arrangement
between two or more persons intended to affect their relations ( whether legal or
otherwise) to each other. ]

g bR BRAITAMEE i, WG @ A B (A agreement % contract,
TIIE R 3 B A AR ™4, £ F agreement f# %% contract, {HiLAH H
contract %% agreement (K157, Bl K£L1E 0 contract 15 agreement it K
B, 7 B & BT LAE R R SR B et Fo BT LA contract HR 2 P, (B 1}
BOR—E B contract, {HER™ XHIHBFIE FIRE, B -A XA

(1) BTiE,BD What for What, #1%RMETRERM ; ZBEM 3
(2) What Should I Know About Contracts, The State Bar of California, 2,, Ed. 1984,
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I NRTMEE LB, A2, RE T T H3 AT Rk ot
X , BMER SR S BN X S5 R Y R H B X LA R %R, R
RS, |

2. A SRR, A RB N R S, 50T HON; TS84
W LB, B FE M SRR A & B — T B AR MR 3
B H A5 AR FEMERY 45T &, S TR & LA AT o

3. BRI LR, A R BRI R, R, AR R
— i B T B BR A A AR , — T AT B LR
BERMWRE T REGAF,

5 WBEHR LR, SR ERRAL T, KR T BRS04 R
AR TS HOAE SOARY T — 6 Y 4 B RS 28,

BB RLA IR B, LERIE LRI L RIPTE .

BT SEHMELS ZFR( Categories Iand Titles)

—BEBERIMBRRARKE AR, REECHWASTREREER
BER, WS, SR FEENZF N B P A RKER, LR 4WIH
(Who, When, Where, What, How) , i1 AR F LW X HHNFEETXHIE
EMAEELER, ZUHHRANZER TERMER, AT R TE B S 31
. HMEXERBRAT 4 AT R

— &8 1% ( Contract , Agreement )

A4 R B #EPRB Contract 57, Agreement B8 RAEXEF, (PHEA
RIEAMEGREYBNEZE _+=FR SRR T HRIE, EIN2 5 REE
4] ( Sales and Purchase Contracts) ; fit B 85, . 7K . 5. # }1 &[5 ( Contracts for
Supply of Power, Water, Gas and Heat) ; 8 54 [5} ( Gift Contracts) ; {& & [F]
(Loan Contracts) ; #1555 J&] ( Lease Contracts) ; fli %% %5 & [A] ( Lease-Finance
Contracts) ; 7 &[] ( Contracts for Work ) ; B % T.#2 4 [F] ( Construction Project
Contracts ) ; iz % & [F) ( Contracts of Carriage ); % R & [A ( Technology
Contracts) ; &5 & [d] ( Deposit Contracts) ; ;% & [F] ( Warehousing Contracts ) ;
Z#A [Fl( Mandate Contracts) ; 77424 J7] (Commission Agency Contracts ) ; JE[d]
4[7) ( Brokerage Contracts) %+ H k2K,

W ILH PMA Z A 38 Pp (Agency Agreement ) | A {k 31 ( Partnership
Agreement ) . Bt 4} ¥ il ¥ i ( Shares Purchase Agreement ) . 1§ % B i
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( Confidentiality Agreement) | 3 b 2% [| /3 i ( Non-competition Agreement) , %
Fi#piY ( Employment Agreement) %%

— A3 ( Letter of Intent)

A B4 2 FRAR 9 “ Letter of Tntent” (f&i#% LOL, B Bk R B H").
“Memorandum of Understanding” ( fiifg MOU, # % BIFEN“HBEER") &
Z RFR2% “ Memorandum” (K Memo R FRZ N “HHR") . B, AR
4 “Minute of Talks” (& IRZE ) BT,

REER A EERYE AN T ERBSETERN, TURZ HES
[ 34 ( quasi-contract) , X $EHER RS BFR EEBIFE AR A FSEIHIL,
HIMRZYEAZIT, A —ENEEAR N, BELFALERERRE
KRG RS Z ST B R R X e e & [ SR AT L Rt &4, AR 7
XS AA RS IR, BLAT R, 8RB AL LR HR,
IR PR R IC R TR B AR, AU AKBEZETAE
BATIIA AL S B0, AR 43 S35 B STk L 24 8 DA 8 S 00 ik iR B9 -6 Rl B
FHPML

= . %%y ( Covenant, Indenture, Deed, Compact,Protocol )

Covenant EEIEAFI=Hibay& FEBUEA M, KA RMRETIEL
REEMHBOAE CLSFERAXNTFERRRNFERMNRY, 0:In
consideration of mutual premises and covenants herein contained, the parties
hereto agree as follows.

Indenture g 32#4 , 224, corporate indenture #5747 & AT i35 #9343
o

Deed( ) AEHEm L RN BEHEL, EERAED, INE—TF
BELHBLETCR . BEHEE A UREL S F WA A B HER,

Compact £ T ER BB IE. BN, B4 EHK(LRYE) (Global
Compact) ,

Protocol ;8 # BN AR E LUE B, AEHR RN SRR STFK
o aRTETR, MEZHAR MEANERBAERTE, WRFEHE B
% SEE, TR SEITH RN, MBMNEREEN(PENARAERS
HAARILE ) (Protocol on the Accession of China),



