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Editor’ s Notes

This volume contains three parts : article, notes and PKU forum.

Bin Kai’ s How is the Law Possible represents an attempt to reconstruct Niklas
Luhmann’ s theory, which deals with the complex relationship between the construc-
tivism theory of knowledge and his general social theory together with the sociology of
law. By using ‘the second-order observation’ (i.e., a key expression stemmed from
constructivism) , he answered the classic question; “how is the knowledge possi-
ble?”. This has further allowed him to clarify other important aspects rising from the
questions; “how is the society possible?” and “how is the law possible?”. Mean-
while , this paper is a reflection on the lack of social theory in the Chinese contempora-
ry researches involved with the sociology of law. Until now, the approach selected
and used for explaining the ‘law and society’ problems was mainly based on two
methods ; the sociology of law about “court and lawyer” and the economic analysis of

law, but this paper points out that those methods might not be sufficient anymore.

Donald G. Gifford’s Public Nuisance as a Mass Products Liability Tort discus-
ses a new kind of suit that appears in the American tort law, providing us a good ex-
ample to understand the developments of foreign tort law. The article describes the
recent emergence of the public nuisance tort as a claim in lawsuits seeking to hold
product manufacturers liable for large-scale social ills, and also comments on the
different answer to this question by different court and the quarrels among them. Fi-
nally the article outlines the five critical boundaries of the tort of public nuisance de-

rived from its long history and more recent case law and applies these criteria to

ol
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reach the conclusion that public nuisance is not a theory that should be used to ena-
ble a plaintiff, whether a government plaintiff or a private one, to recover damages

in an action against a product manufacturer.

From a new point of view, Dai Xin’ s Images of Justice: Lady Justice in western
fine arts and some implications for general legal discourses comes up with a basic
problem in jurisprudence: what is justice? Has justice a standard image? The author
investigates the Lady Justice in western fine arts in different stage of western world,
finding that there is no standard image actually, such as the description of the eye.
Many arts vary with the different authors and conditions. This may indicate that
there is no uniform standard of justice, which is on the contrary took delight in talk-
ing about. The implication from the article may be pluralistic, but it should be the
first step to reveal the intention between the inheritance and rupture of ideas in the

way of genealogy. This may be one of the most exigent work of Chinese jurists.

Niu Yue’s “ Wusong” and “Shiye” : An Understanding of Chinese Traditional
Adjudication is a typical research of law and literature. The article analyzes the rhet-
oric and content in the “kanyu” of “shiye” , who is the adjudicative assistant of lo-
cal governor in ancient China, and indicates how they cut out the facts to realize
some kind of outcome. The author further analyzes such kind of behavior id quite
common in ancient Chinese society, behind which there implicates some environ-
mental and institutional factors that the actors may not realize. These factors justify
the institutional judicial rhetoric. Once the outer environment changes, the effect of
such judicial rhetoric may decrease. So the research of literature as law needs to be

combined with the method of social science so as to advance legal theory.

You Chenjun’s The “ Jiuguan” In the Civil Legal System and the Change Of
the Governing Tactics During the Period of Taiwan’ s Occupation by Japan(1895—
1945) describes the history of the change of role of “old customs” in the civil legal
system, which provides us with a picture of change of the detailed tactics of Taiwan ’
s occupation by Japan. The civil legal system, as well as the criminal one, demon-
strates the colonial character during the period of Taiwan’ s occupation by Japan

from different aspects, and also projects the essence of the colonial legal system.

Chen Tong’ s Regulation or Competition: Who Is the Optimal Decision’ Maker in-
dicates that some amount of conflict is inevitable between federal antitrust laws and
state regulation. This conflict is resolved by state-action doctrine developed by the
Supreme Court case by case. The state-action doctrine gives antitrust immunity un-

der certain circumstances to regulatory actions of state governments. The Court has
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determined the scope of state action immunity using a process-oriented test instead of

substantive criteria proposed by some scholars. The Court’ s position is based on its

respect for the sovereign state and its awareness of the values of federalism.

Shen Ming’ s Conceptions of Intellectual Qwnership and Publication System in
the Era of Pre-copyright combines the researches of history of law, society and intel-
ligence. The author investigates the conceptions of “author” and intellectual owner-
ship in ancient world, in which there is no modern conceptions of intellectual prop-
erty. The reason is that there is no division between thought and impression, which
is quite important in modern copyright law. The article also analyzes the germination
of the modern publication system and conception, indicating that the drive of eco-
nomic interest is the most important factor of this historical phenomenon. In the
lengthy development of society, the conception of “author” rose gradually 'and be-

came the important condition of public opinion.

Joseph J. Norton’s Global Financial Sector Reform : The Single Financial Reg-
ulator Model Based On The United Kingdom FSA Experience — A Critical Re-evalua-
tion attempts, from a policy and retrospective vantage point, to re-evaluate the effi-
ciency, efficacy, and relevance of the UK’ s mega-regulator for financial institu-
tions, the Financial Services Authority (FSA), as a viable international regulatory
model of choice with respect to global financial sector reform structures. In doing

&

so, this article also considers the “completeness” (or, more accurately the “incom-
pleteness” ) of the UK’ s regulatory approach vis-a-vis two important collateral regu-
latory issues. The main proposition presented by the author is that the adoption of the
UK-FSA, for global financial sector reform purposes, needs to be understood within
and largely limited to the particularities of the UK historical backdrop, and that this
regulatory model (while not without its virtues) should not be uncritically looked to
(in any wholesale transplantation mode) as an international benchmark for future
global financial sector reform. As to the debate of unitary versus functional regula-
tion, again there appears to be no one conclusive answer or approach — with a
range of variant approaches possible. With respect to deposit insurance, a separate
and independent “modern” scheme is advocated, unlike that currently employed by
the UK; albeit, developing, emerging and transitioning countries should look at this

issue in a “sequenced” manner.

Finally in the postscript, we make a statistical research on the quotation time of
articles in former volumes of PKU Law Review from 1998. We get some conclusions

as a preliminary retrospect to our former work.
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Abstract: The present study represents an attempt to reconstruct Niklas Luh-
mann’ s theory, which deals with the complex relationship between the constructiv-
ism theory of knowledge and his general social theory together with the sociology of
law. By using ‘the second-order observation’ (i.e., a key expression stemmed from
constructivism) , he answered the classic question: “how is the knowledge possi-
ble?”. This has further allowed him to clarify other important aspects rising from the
questions: “how is the sdciety possible?” and “how is the law possible?”. Mean-
while , this paper is a reflection on the lack of social theory in the Chinese contempo-
rary researches involved with the sociology of law. Until now, the approach selected
and used for explaining the ‘law and society’ problems was mainly based on two
methods ; the sociology of law about “court and lawyer” and the economic analysis
of law, but this paper points out that those methods might not be sufficient anymore.

Key words: Niklas Luhmann the sociology of law autopoiesis the second-

order observation the theory of system
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