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The Ownership’s Degeneration
Author: Cui Jianyuan

[ Abstract] the common properties should be divided into some
categories, and the owners of them are administerial bureaus. The
viewpoint that the ownership of the common properties belongs to
administrative law is not proper, and the way that it is seen as the
ownership in civil law can be thought to accord with principle of law.
[Key words] the common properties, the ownership of the common
properties, the ownership in administrative law, the ownership in civil

law.
On Civil Capacity
Author:Li Xihe

[Abstract]  The legal concept of *capacity” has always been
interpreted as a kind of qualification. This article argues that
“capacity” is the subjective condition to obtain legal qualifications by a
person, i. e. the basis of obtaining legal qualifications Legal
qualifications are recognition of “capacity” by law. Put another way,
legal qualifications are legal reflection of “capacity”. From this point of
view, this article explores a new perspective of civil capacity.

[Key words] capacity, qualification, condition, personality
On Third Party Beneficiary Contract And Its Development

Author:Li Xiaojun and Hou Wei

[Abstract] Third party beneficiary contract enjoys a long history

from the glories ancient Rome Law and develop to it’s thrive time in

modem legal system. This thesis first gives a profile of third party
—_— 1 [
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beneficiary contract by tracing down its long time history and
comparing it with some other similar legal systems. Then the focus is
laid on the theoretical analysis of third party beneficiary contract in
which the author introduces the original source of the third party’s
right, the independence nature of this contract as well as its relation
with the cause that brings about itself. Mechanism design is another
core part of this thesis. The author suggests idea from 3 aspects:
establishment, effectiveness and remedy. At last the author makes
some comments on regulations of third party beneficiary contract in
prevailing contract law of PRC.

[Key words] Beneficiary Contract, Third Party, debt

The Validity And Invalidity of Legal Act
Author: Liu Jingwei

[Abstract] the author, by defining the validity of legal act at first,
analyzes concretely these three factors deciding the validity of legal act
and those circumstances of legal act taking effect, because of the
confusion between the validity of legal act and its taking effect at the
present law theory. The author, by distinguishing the validity of legal
act from its taking effect, draws the conclusion that the former is
judged on the basis of legal value, while the latter is on the basis of
fact. In the end the author emphasizes the significance of making the
difference between the validity of legal act and its taking effect.

[Key words] legal act, validity, taking effect

Legal Issues on the Transfer of the Right of Denomination

Author: Shen zhixian and Fu Wang

[ Abstract] It becomes a new problem for the judicatory practice with

the increasing number of transfers of the right of denomination and

disputes related. Firstly, this article classifies the various transfer acts.

then analyzing the connotation and legal character of the transfer of the
— 2 R



right of denomination in detail. On the basis of the above, the article
offers the author’ s opinions on the potential risks of the transfer
contract of the right of denomination and how to avoid them, and gives
suggestions on the trial of relevant case in light of the legal practice.

[Key words] the right of denomination; transfer

Studies on the Separate Position of Business Law in Our
Couture’s Law System

Author: Zhang Min’ an

[Abstract] The author thought business law has become a separate
law department in our country’s law system on the theory of business
law’s position. Considering the relationship of Civil law and Business
law and our nation’s situation, this article brings forward a unique
opinion relevant to the necessity and main content of the Business Law
Code.

[Key words] business law, Business Law Code

On the Trustee’s Right, Obligation and Liability in Trust
Author: Yu Xianyu and Xue Ru

[Abstract] As the legacy of British equity, legal principles of trust
has been highly systemized in the long judicatory practice in common
law countries. Although the trust in the civil law is introduced from
the common law, there are still a lot of differences between them,
especially in the restrictions and protections of trustee which is the
major role in a trust. In accordance with the reality in Chinese trust
law, with the comparison of the trust law between civil law and
common law, this article analyzes the loopholes of our trust law in the
provisions regarding trustee’ s rights, obligations and liabilities, and
presents the author’ s opinions on the revisions of the Chinese trust
law.

[Key words] trust;trustee; right; obligation
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A Preliminary Analyse on Incontestability Clause in Life
Insurance Contract

Author: Fan Qirong and Cheng Fang

[Abstract]  Incontestability clause is a particular rule for policy
contestation in life insurance contract. The clause is to prevent the
insurer’ s policy rescission right that arises out of the insurance
applicant or the insurant violating the informing obligation when
entering into the insurance contract, and to urge the insurer to perform
the obligation of investigation and verifying within a reasonable period.
The clause protects the applicant’ s (or the insurant’ s) expectation
interest or reliance interest on the policy, standing for the special care
for the value of the insurant’ s life, carrying a strong function of
appraisal on the ethical value. The legal theory of incontestability
clause can be traced back to the Anglo-American life insurance practice
in the middle 19% century. The clause has been evolved from an
optional clause to a compulsory one in statute, and its function has also
been extended from merely restricting the insurer’ s right of
ocontestation to controlling the content of excluded liability clause in
policy. The current “Insurance Law” of our country doesn’t regulate
the incontestability clause and that shows inconsistency with the trend
of legislation on insurance. Especially, as many foreign-invested
insurance companies have entered China market, continuing absence of
regulation on incontestability clause will surely harm the interests of
the mass insurance applicants. In the whole picture of WTO, our
insurance legislation should, according to the current status of our life
insurance industry, take the incontestability clause regulation as
reference and follow the proper practice, to improve the level of legal
protection on mass insurance applicants.

[Key words) Life insurance contract, Incontestability clause,
Informing obligation, Legislative regulation



Studies on the Legal Mechanism of Risk Aversion of
Financial Asset-Backed Securitization

Author: Xu Lingyan

[Abstract] The financial asset-backed securitization is a delicately
designed brand-new financial tool which comprises vast profits and
great risks. Its effective function particularly demands a series of
complete legal mechanism of risk aversion. In the author’s opinion,
there were five legal mechanisms to prevent the risks of financial asset-
backed securitization: 1. bankruptcy risk aversion mechanism, viz.
special arrangement of the securitized financial transaction structure in
law, which is in the aim to guarantee “bankruptcy remote”; 2. False
transfer risk defend mechanism, viz. the originator and special purpose
organization should not falsely transfer assets. According to the
specialty of the false transfer assets contract in the financial asset-
backed securitization, the author proposes that contract should be a
voidable contract; 3. connected transaction risk aversion mechanism,
the author advises to prohibit the connected transactions between the
originator and special purpose organization; 4. risk aversion mechanism
in the issuance and transactions of securities. The author thought we
should strengthen the risk defends mechanisms of administration,
credit, information disclosure and so on; 5. risk aversion mechanism in
the legal cognizance, viz. because of the numerous legal voids and fussy
legal obstacles in the financial asset-backed securitization in our
country, the author suggests it should be specially legislated, and it is
necessary to amend the regulations related to it to comply with the
asset-backed securitization law.

[ Key words ) financial asset-backed securitization, bankruptcy

remote, true sale, structured finance, risk aversion
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Should the Straight Bill of Lading be required to Present? —
Is it still a question?

Author: Yang Liangyi and Yang Daming
Translator:Jin Hao and Liu Jun

. [ Abstract] This thesis is not supposed to discuss all kinds of shipping

documents in depth, but merely to intensively probe into one of them,
the straight bill of lading, and its significant progress recently(and it is
still progressing). The author thinks a similar case is being heard by
Supreme People’s Court of the PRC. In England, Rafaela S tried by
Appellate Court will scon appealed to the highest court of England-
House of Lords.

[Key words] straight bill of lading, present

The New Trends in the Corporation Law in Korea
Author: Jin Shanguo

[Abstract] Since the financial crisis in 1997 Korea has modified the
basic laws of the third chapter of business law to regulate the behavior
of corporation. The author discusses the important system and trends in
the modification of corporation law, circling on the modifications of
1998,1999and 2001. The article analyzed the main problems in the

end.

[Key words] modification, shareholder, share, director

The Legal System of Disgorgement of The Insider Short-
swing Trading

Author: Zhu Chuan

[Abstract] The legal system of disgorgement of the insider short-
— 6 J—



swing trading is an important preventive measure used to regulate the
insider trading of stocks,which is that whether insiders know or make
use of the insider information in their companies or not, the law will
impose liability for disgorging the short-swing profit back to the
company upon these statutory insiders, as long as they engage in stock
trades within a statutory period. By the enforcement of the
disgorgement after this kind of trading, the system can dispel insider’s
motive of frequently doing a short-term dealing, and so can keep the
insider from trading indirectly.

The legal system of disgorgement comes originally from the
section 16(b) under “Securities Exchange Act of 1934”of U. S. which,
as a standard prototype, is followed by securities legislation in other
countries. And then, through Article 157 of Securities Exchange Act,
this legal system was also established in Taiwan province. So referring
to these two models, Article 42 of Securities Law founded the system in
China. Actually, from the angle of its logical sequence, there are two
links involved in this system—the recognition of the insider short-
swing trading and the exercise of the disgorgement. Accordingly, based
on the comparison of this system in China with its counterpart in
America and Taiwan, this thesis expands its main content along the line
of this system’s logical sequence mentioned above.

[Key words] Insider, Short-swing Trading, Disgorgement , Article 42
of China’s Securities Law

The Study of Business Law In Game Theory Perspective
Author: Fan Hongrui

[Abstract] This thesis is on the basis of such a prerequisite that
Game Theory can offer a new visual angle to those who hope to
understand how law influence people’ s behavior. This visual angle
mostly proceeds from theory of human behaviouristics, and to a certain
extent combines with economics closely. This article doesn’t try to set
up a complete theory system,and just to explain the basic concept and
theory of Game Theory. It discusses deeply the correspondence of
—— 7 —
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strategy choice and Nash equilibrium. At first it explain some
fundamental concepts and theory through prisoners’ dilemma, such as
non-cooperative game, strategy choice and Nash equilibrium. Then it
categorizes the game according to action order and whether the
information is complete, concluding complete information static game,
complete information dynamic game, incomplete static game and
incomplete dynamic game, as well correspondent equilibrium: Nash
equilibrium, subgame perfect Nash equilibrium, Bayesian Nash
equilibrium and perfect Bayesian Nash equilibrium. Through using this
theory, it also interprets how action order and information disclosure
influence the participants’ finial decision. Through the example
analysis, such as mobile communication competition and monopoly
behavior of market, it can make people understand interdynamic
relation between law and noncooperation game better.

[ Key words ] non-cooperative game, strategy profile, Nash

equilibrium, information disclosure

Summarization of the 2004 International Property Law
Proseminar

Author: Hu Hongwei &Lu Ronghan

[Abstract] 2004 International Property Law Proseminar was held in
Fudan University on May 27" to 28, 2004. The experts of the
convention took a detailed study and reasoning on the hot topic of
property law, including the current legislation of property law. The
convention involved the basic theory of property law, the transfer and
registration of property, the ownership, usufructuary right and security
interest etc. chinese and foreign scholars exchanged their opinions and
brought forward a series of constructive suggestions on the legislation
of property law.

[Key words] property law, transfer and registration of property,
usufructuary right, security interest ‘



On Claim for Real Rights

Author: Teruaki Tayama
Translator: Zhang Wei

[Abstract] From clarifying the connotation of the right of the real
claim, the article illustrates this right’ s legal character, types and
obligor of the right. And on the basis of the comparison of different
theories, the author analyzes the overlap and burden of cost of the claim
for real rights.

[Key words] claim for real rights, interference, overlap, burden of

cost
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