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Abstract

As an important method of curing infertility in
modern times, Assisted Reproduction is of important
remedy for traditional and natural reproduction. While
it challenges traditional ethics, Assisted Reproduction
also puts forward challenges to nowadays legal system.
This article makes a deep research on the following
questions, that is, its theoretical basis, its legal
relations, legal status of children, and the legitimacy
of surrogate mother and the control of clone research in
comparative methodology. At last, I put forward my
legislation proposition on-the basis of shortcomings of
our present legislation on reproduction and by the
reference of legislation experiences in foreign countries.
The article includes eight chapters:

Chapter [: An Introduction to Artificial Reproduction.

I reviewed the first application, its development
and the application of Assisted Reproduction in past

decades. The high recognition and wide application not
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in China but in abroad indicated an even brighter future. According to the
technology feature and different acceptance by the society, there were four
types of AR, i. e. artificial insemination ( Al), In Vitro Fertilization
(IVF), surrogate mother and clone. I made an independent study on clone
in addition, as it was featured as giving into birth by somatic cell nuclear
transfer. Since infertile spouses could have their babies according to AR, it
was meaningful to the society. However, it would always be a medical
action, embodies the spirit of helping each other, and brought such problems
as whether it should be promised. The dissertation was to probe into it in
aspects of ethics and constitution. Then I concluded that it was morally
.undoubted and should be stipulated in law considering the realization of the
most benefit to human beings.

Chapter 1l ; Basis of Theory on AR.

From the basic of theory on AR from ethics and theory of law, we know
that AR is helpful to stimulate happy marriage and happy family. It has
proved that AR has not heredity shortcomings. It is beneficial to realize the
final goal, the largest happiness of most people. Freedom of reproduction is
a basic human right, it has been existed before the existence of Constitution,
and so it should be protected by Constitution. The intention of reproduction
freedom determines its scope of protection. I think the kernel of reproduction
freedom is to reproductive children who have the same ties of blood by one’s
own reproductive organ. The infertilities can use others’ organ to reproductive
baby on condition of other’s agreement. AR should be permitted by law
because that it isn’t harmful to the society and the masses. AR will be
protected by constitution once it obtains law’s permission.

Chapter I : Introductions of Assisted Reproduction Legislations.

In this section, I recorded and compared the legislations on AR in U.

K., U.S. A., Germany, France and Japan, discussed the legislation trend
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and tried to use their experiences for reference to settle controversies and
problems rising in China. The related legislations were as following,
Surrogacy Arrangements Act 1985 and Human Fertilization and Embryology
Act 1990 in U. K. , Uniform Parentage Act 1973, The Uniform Status of
Children of Assisted Conception Act, Draft ABA Model S in U. S. A,
Gesetz zur Anderung des Adoptionsevermittlungsgesetzes, Federal Embryo
Protection/Embryonenschutzgesetz in Germany, Lagom insemination,
Foraldrabalken and In Vitro Fertilisation law in Sweden. Besides, there also
existed some works and dissertations.

Chapter 1V : Legal Relationship of AR.

In this chapter, 1 analyzed the parties involved in application of AR as
well as their rights and duties. In view of the hot dispute on surrogacy, I
made a deep study on nature of surrogacy contract and the effect of surrogate
contract.

Chapter V : Legal Status of Children Artificial Reproduced.

Consanguinity and pregnancy are two essential factors to be a mother
and to establish a parent-child relationship in traditional civil law. Because of
the development of medical technology, consanguinity would never be
certainly related to pregnancy. Wives.could pregnant and bear by Al or IVF.
And infertile husband and wife could even be planted into uterus of others.
Therefore multiply could be realized by mothers without any consanguinity.
Medical technology has put forward a large challenge for our legal system,
especially how to identify parent of such children. To avoid the improper
opinion that children born by assisted human reproduction are peculiar
because of the use of special rules, rules identifying their parents should be
same as natural bearing, that is to say, to identify a mother according to the
birth fact and identify a father according to whether it is born in period of

marriage. A father’s agreement before surgery will restrict his right of
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denying the child. While identifying parent of children by surrogate mother,
law should break the traditional view that mother is who delivered, and
special rules should be settled that heredity parents are legal parents on the
basis that surrogate mother is permitted to some degree.

Chapter VI :Legalization of Surrogacy.

Though surrogacy had brought gospel to many families, it had
encountered restriction to different extent in all countries or even been totally
prohibited because it had evoked too many ethics problems in law. Whether
it accorded with legal spirit or constitutionalism? I analyzed it in aspects of
religion, ethics, woman doctrine and woman status to make out its social
. bases and seed for its jurisprudential bases considering the legislation of U.
K. and U. S. A. that permitted surrogacy. In view of the principles of
restrictions on basic rights, no harming justice and right of pursuing
happiness and family, I argued the theoretical bases of surrogacy and put
forward my legislation suggestion on the problem in China.

Chapter VI ; The Research on Clone of AR.

The main difference between clone and AR was that the former was not
related to sex and correspondingly brought more difficult legal questions. In
this section, I mainly discussed permission and prohibition of clone and its
legislation. Based on analyses of reproduction clone and cure clone, I
concluded that the latter should be sustained, as it would help to cure many
serious diseases and benefit development of medicine. Considering the rapid
progress in life sciences, it is necessary to enact a life ethics law as quickly
as possible. However, the legislation has not been qualified, and we should
begin such project in some special fields and technologies.

Chapter VIl Status quo of Chinese AR Legislation and A Frame of
Future Legislation.

The development of AR in China runs more slowly than many other
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countries and main rules in this field were promulgated by Heath Department.
In this section, I reviewed the defects of the rules and put forward my
legislation suggestions using other countries’ experiences as reference. In the
end, 1 explained my opinion on relationship between future law and ethics
caused by AR.

[Key Words] Reproduction Freedom, Al, IVF Surrogate Mother,
Clone, Legislation.



