[ bR 1 35 S R R AL 1

EHFRAE

A Study Series of Settlement Mechanism
for International Commercial Disputes

@a

MAHEH HE

] B v 5 U i
LN RS

e

Q-&“‘q N WUHAN UNIVERSITY PRESS
S sk i




P S W e

FEBAXM SN ZER/RREMERTIERR

[ B 7 2B S iU IR AL )
THEHRNAE

A Study Series of Settlement Mechanism
for International Commercial Disputes

M ELm HBE

I A
AR5

el =

EIX K H Wit



B E R4 B (CIP) i 7

ERREmEAREENEE/FHE . —R: RN KEH R,
2007. 6

[ B 75 35 4 WU SR AL & B 5T A\ 5 /B0 g

ISBN 978-7-307-05532-2

I @ e T.F I.HEPFHEFMHFZ R N.DII7.4

[ R A B 4 CIP 88 5 (2007) 55 052105 5

HEmE: K W FERMN-BEE  BRARIT:H K

B &S RINKFHRE @07z ®E mmu»
(L, F HR A4 wdp4@whu.edu.cp P4k : www. wdp. whu. edu. cn)

ENkl . WidLiERED S A BRA A

FFA<. 720X 1000 1/16 ENgk. 14.5 3. 266 FF 1HH .2
FRYK : 2007 45 6 A% 1 R 2007 45 6 A% 1 EP R

ISBN 978-7-307-05532-2/D « 727 EHr:21.00 7T

AR, AE8E0; AMELHES, nFERRA. BN, KRERENE, F5HHEABHE
BB R F R,




F

® #

2000 4, #EEHRE R K HIREBIIT T 08 5 S 28 A i 2 F
2W AP, MRNAEEFEF R R, XRICEN SR 20 3%
EREBOTSEE, TERE “MSESMALR" WRVEENRENLE.

WRHE LR, BASEESERA SRS E ST EE
BRI ERBRNM, MEEE “EREAE", S5 EAR PR
MO, A KRBTSRI KRR R A I, EISRR s, R
3. AL R, BRTRMEWRES SIEHOES, TFRLHRPER, &
R BB S AE, TASEESEETENRRE, HHBERPIK
RS 5HRENENETFERNTERNY, FNISEERERAEIARENER
A,

HTRBEMEBR A SE B, FMENBRSXRES, REKEER
BRI T FEAA 535, $ARTHBIRE BRI, BHIRS MkH sy
TR EBARE, BREWS, FEREFRAFEBELTAREARFIE, =
HERTIIRE, AR E LRI AN AR AR R, WEERE
CHRRIFAR, A ECHBEERKTE, ERFESIERNGTR" X
—RERERIMNAS NS — T ARFREZ —.

KA, ELRUERT, A I, WAEENEER A 55%, B
BR R B G AP AR R AU AT B 4, 7 L AR AR I, S i R
ZRAL, FUMEREOERRR. Fo, B fiEe RS SUR ks
SEFWEAE A EEE,

B, EAXERRTES RIS MBI, PBRREBEEEHE
WA EER, NRNEE—SRERNAE, §%, BN ELE,
23 ERFREFRFANERFREEMRODEQTR, TEAAT AR, BRSESE -




2 TBESITRIRIAES

& M7, (Alternative Dispute Resolution H ADR) fHF%Y, A REM
R ERFBLRRA . HK, FANFREF —CRENIERGHE, —F
H, NEMREFEUBRTNNARBMLETH, RZRERM LLEHR
MES; B—FH, NEREBHEESEREEE, XNE&MFUBRFIEZ
EREIFNXRBRERANGT. BX, BEANHEXNRE. HH. BF. iR
FEARER AR ESENFUBRIGIRZHTHNNENAR. &5, BEH
PRI FHANBEE R B RTR, O EPRE, WZREHAR. LR
Rz, MEHEFEFFUBIIFHTLEEN .. S50, REN. BABURS
AL ARLBYLE,

HXBEAMZRENRFEYEE, “HREEERUFRILER”
BHBITEEN N THE T EXN ZIREHITHR: — BN EREES R R
HTLEETR, ABE EFRITEREESF R &R EAREE, 240
BEERRESFIFRGALE. E3EmESHE,; RN EREES IR
AL ETHTIREB R, RERTTERBESURENIE . EFR% S SR
HALH . EFREEFIRRIE . ERAIERSE SRR . ERRSmE R
fRYHLE . G—BRE SRS . BFRSF VRIS . BREE SR
RALE SRR MERRR S . FRBEHARANHFEEE R LF IR,
ARRAE, AR, MAFEELS THAN TS 5EREEREMNYE
A, FHERREMYEAN, BBRZAREREESUFRIG LA, &
RG], REEMAAESN, DRIEHEHFTEREFZINZLSMER, N
MEHARLEFHERHEZERF. A, SFEREMLE, TR, A
%, HRUREMAARNEESARNSERITNOIE, RITOFRREITH
THEE#E.

EREFLERER, RIMNMAEAREHRE (BFHEFUBRRIEEE
HRAE), BAREATHHSEERARBRRFULER, UREE. 2B
BIRA AR, BAFRNKED RO X ZFMFER . BHlE, RITEL
BRI K2 AL R A A B R 2

2006 4 8 A 20 A FRIUAKEEFREWEF




TAMIEN L E LSV E P, (Alternative Dispute Resolution, & R
ADR ) MHAERRER, EXREENFNUBRIBTHEERRBERY
e, RAEGFREFRFURIIENEIARRES . 2XFEEIAAHERX
SEMETRAEME, SAEARBRUERERSZRESEEST %, XHE
RS AN A R RERTRAIREHIR.

XIS ALE,

F-EFERART AR T EEERANE, 2Rt FAREAIA
J ADR h B AERFRHEN—F X, REABNEME(HLELR, BHA
AR STEARBT MRS, BERANLTAL
— AR ME=FNEY T, BRAeNZENSN. B8RS “AR” —
TAET B B X FIRA “conciliation” Fl “mediation” B4, H—INKR
EMNEZHBRAREZEHIBRAR, WETULHERA. WESUTLURE
FRRERTHE, MARFYFAZEANSMBRFNOEEE, PUE=
HERNAEHE . BFOEREMRBEEURRAEERTSE, 5HA
MR FTRAEESIFAMEEL, ARRAMSHFBENE, HAER
REDMK, Bk, A SERAFERESHMEER.

B BELABAEERAGEZRASHN (BRHFRERTEE) %
ZTEHRBEHFABRNES L EHANRARYERETETD, FESFSXALR
HEERRNERENF U EREAERE, FELYFEABCETURE
HARREERTEBFRAMR. X “WF —HMET XH#ERE, DERER
ZEHEWARARMEAENED,; BREFABRDZ “HE" BT X
B, ERFNEBAZEENASETAARN/DAD R FHERS
WHEMBF. R, RENAEROE=FNERT LU EREERR
SHREVEARSEILE, MREABILXEFRHFEFRABES BHRNEL,
EERBAEERASEZASH (BEFRFEFARITEE) URTHE.
RESEAXERHERABSOLEMSROERNE, £FI\N, HFEEL
RIFAFESHRENSYE, BERESEBR N THRBERAHEZAMSE




2 B 17 0 A o LR

B, BE—EBELERBT AMYNERSHENRANER, WEET
“BTERERBRER ML THRENRAREZT KLk,

FZEEEHWNTERAHFARERNRESGENRE. B, EF
REFFUF, BRZTHRBSHR, RRRARRFIERORE . £X
MEAZEMBELXR ., ERHEER., RESFANELEE. YLUFAR
TP REEHINS ., WRBRFUSEFMLE, Bk, RAAE
FRBREE R MR E e AR S VT TR E 1, XBETEARUR IR H A R AP 3R A B
W, MEARMMRSY, NTEN THIPEMTRK. KR, ERATHS
BTHROEERES. MEBBUR “M” MHESWNSHFEELME M,
ERTHENE FETUAFVMANGEFFHES, BB ESANRXRMEE
BENBBURREFBBERNIFRER, ERERERTERTY, 2
EExARBAEEFRNNERNFR. ELRRTENEAERT, BF
AL RERRALENE,

SNEMMTTEREERBOERFEUNNEFRE. ATHFEARR
Bif. SRS SEEADEURARASMY 54 ESFRENRBRT A%
RZ MM E R, B T0R VA AR BURTE RO LI B A [ . VRAR 0 R 3%
HEEBEERNEFHLE, BEXINLYFANARAEZENNREAEHSE
Rfiley, EEFEANBRMBZENAEFREBIRMMRENERT, X
FREURREZEEEHAABNA, AREMEETHESE, Hm,
REMRRAFOEFASORABRNBGERFE. Bit, ALERY
—EREFAN, AERREERESNEFRE. ARNEFREERY
EiRBLAEANIT N, RBEANE, RSP IEURRESHE
HyIERE . (BTERMR MR RE LA — N EREE, B, Kbkl e i
MMM aR R EEL M ARREEGRFA G, BN IREF
RESEFMNEHHE, FURKRENAMMBRRELELYFEFANE
BAWBEITEER.

FEEEBRTEREFAREFRHELAE, EFE0EEEL L,
HTEERAMNAERER, ARRA-FHEEFRIN. BHit, 5HUE
BRERF, BTREARNIR, SHREEFEEZHNRBFFERZ
BT FARERREN %M, ZHUNKEREF—H, EX
HRHT—MAZBRHREIR, B “BRF” BHRNERATER
WD X RIG RS R P RHA - ENEEEOME. AREFETYE
AZEBE RIS, NS EJF, AR E SRR 3 i B F3f 4
WA MR E R RN, E— BB L, RERBFERNSFUFTE LI




WEHRE 3

AT, KK, ARKERPXNTFAROTEAMEGRER, BHYHE
AMEZRKNARRESFERELERNZSE, XAEERE T HRRR
FWETRER . ERBRFHSTT, HESARR .. #TARNNES
PARHETABESUEBILNXBENT Y., HREFTEENLEAZRM
i O BRI AR A R B FE X TR IE LTI & 1k, T H, AR RAERESEF
AR EURBRFRE RN — T R FEEEENER, X8 XK
R TR A B Al R R VAR AR o

FAEN EFREERAROBIGEET THRIT. ARHIEEE AR
KRS WUXMMARBRAEE, EBHE R 8RR KRS0 A%
WHXFHRAP . ARERSEREMEAKTERGHEE, XREE—
TERIMSLYE, HiL, BIEERIEARRER, WA IARRRKOET.
ARBRBANRAMR Y, MERF ZHERYE, BEATARITY
REREN—VSERAXRNSN, BEATEEGRSN. ARDB—K&
REEER AR HERR BE B P8 E B, I b M3 AF AR 7wk A
FP, B CARREM A EALE AU AR B AT 0 . MR AIALIE R R
A BAY ) RGBT R LI ER M E X R B ARIE N —Fha
SRS BURRT AR R . MBI EEANARNDZEL5ERME
&, BRATHRBIEERYFEALEBRSFUWER, HIZNEEES
WHREFERXR, 5 REX EWUAE—-SEREFEELRIE
SR RHEFARR, X6 7EH R G S0 0 - R A — sk, Hilt,
X AR DI SRAT D R R AR ke, B AT EBR AR O SGE S R R P L
AP, A EER B 81T 28 B AR AT S B AR R e 1
BE OR BEAN A8 B XIS T

HLEMNTEERFFRAETTEBMRE., ERHFEERUE
IR EOTRROEM E, EREETARTRERBFABGSE
BRASIRIUR, WA ERINEERER UK % ERR, B8 TEAR
BEHSBARPARGHABEERE—MRARNERT, ALEHTRE
WAL ENENNSE L. ERFAMBNIEEN L, BiERLEE
AEMBILEPACHERABNAEXRAE, HEE—ARELLERTHA
R A TR LA R R B — BT R AR B SR L R FE XX LR L B
RKURRENERZEMIEATEEFSEOMRT, REMUFE B
F—MEERARENE, MAENZREATERTFARCERATER
FHEAM, EXEESEALE, MEMEEEREXTHIFEBNLEME
BALRESSEER, HARSERABFRAVEEE, REESEEER




4 ERHERAREENATR

Mo EXHBENAL, IRHFRBENBRZREAMOESEL ., HEH
ERGE. ARILS. AREF. MR SOEEEIURKSRGEN
o

XER: 2+ AR BKRAEERRZEZR2 BHERHEARSE
%




Abstract 5

Abstract

Conciliation, as the typical representative for Alternative Dispute
Resolution ( ADR), plays a more and more important role in the practice of
dispute resolution among states and constitutes one of the organic compositions in
the international commercial dispute settlement system as well. Based on the
existing legislation and practices, this dissertation, by using the comparative
approach and combining theory with practice synthetically, attempts to research
the legal issues on the international commercial conciliation.

The dissertation is divided into seven chapters.

Chapter 1 mainly expounds the universal legal issues in the conciliation.
Conciliation is regarded as the most typical representative for the ADR in
nowadays society. The conciliation provides a kind of approach to resolve
disputes, not considering the concrete differences among the various definitions
of conciliation. The normal way is that the parties to disputes resolve their
disputes by the assistance of a neutral third party. There are two ways to express
the “{8.f#"” in English, namely conciliation and mediation. In spite of
arguments on their meanings, they can be alternatively used in general. The
conciliation can be classified into different types from different perspectives. The
essential and specific properties of the conciliation are the voluntarity of the
parties to accept and join the procedure, the involvement and assistance of a
third party, the facilitation, the flexibility and contractability. Therefore,
compared with the other ways for dispute resolution, especially with the lawsuit,
the conciliation has its own specific institutional value. Besides, its functions
and effectiveness can also be reflected by succeeding in controlling conflicts. All
in all, conciliation emphasizes the benefit and harmony as the most basic value
pursued by the conciliation.

Chapter 2 firstly observes the concept of the international commercial

conciliation on the basis of the Model law on International Commercial



6 EREERAREEREFR

Conciliation issued by the United Nations Commission on International Trade
Law. Then, it puts forward that the international judgment for conciliation
mainly adopts the comprehensive one built on the standards of the material
connecting factors and that of disputes internationally recognized and permits the
parties to determine if their conciliation is covered by international conciliation.
The term “commercial” should be understood in its general meaning so as to
embrace all the issues related to the business. The conciliation in the
international commercial conciliation is also a concept in general which refers to
the various procedures for solving the disputes in good faith initiated and
organized by the parties to disputes by inviting a person or some persons to assist
them in the dispute resolution. Likewise, in accordance with the nature of the
third party, the international commercial conciliation can be divided into
different kinds, including the nongovernmental ones. The international
commercial conciliation, which belongs to the nongovernmental ones, is the
main issue illustrated in this dissertation. This chapter also sets forth the
legislation and practices of the international commercial conciliation around the
world and considers that the conciliation is now in a state of growth. Moreover,
the international community is now attempting to make the conciliation be a legal
system. In a sense, this attempt reflects the understanding of the relationship
between the conciliation and the rule-of-law, and also confirms the thesis “all
the conciliation is more or less under the shadow of law” .

Chapter 3 inquires into the reasons of the rise of the international
commercial conciliation in the contemporary society. The first reason lies in' the
advantages of the conciliation in solving the commercial dispute when compared
with the procedures of lawsuit and of arbitration. Such advantages are reducing
the cost of dispute settlement, maintaining the business relation between parties,
enjoying: effective adaptability, safeguarding the business credit standing of the
parties, providing the opportunities to solve the series of disputes and settling
the disputes completely. Therefore, the adoption of the conciliation can not only
relax the pressure of the court in solving the disputes but also overcome the
disadvantage of lawsuit and arbitration, thus the high — quality resolution for
disputes meets the objective necessity of the society. The second reason rests
with the influence of the traditional legal ideas, the Confucian thoughts and the

“harmony” sense in the eastern society and that of the ideas of the times
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including existing of various dispute revolution systems, at-taching importance to
the benefits and relations in the western society, which made the social subjects
themselves eager to utilize the conciliation in solving their disputes. Upon the
aforesaid subjective and objective aspects, the rise of the commercial
conciliation surely has its inevitability.

Chapter 4 analyzes the basic principles and procedural safeguards in the
international commercial conciliation. The autonomy of will of the parties, the
adjustment of the legitimacy and the reaseonability, the independence and
justification of the conciliators, which show the objective needs and the law of
the conciliation, should be the basic principles compulsorily abided by in the
process of conciliation. The flexibility of the conciliation is the most important
procedural interest, which is restricted by the self-conirol of the parties to
disputes as well as. the authority of the third party. If the self-control of the
parties and the authority of the third party cannot be enough ensured, this
flexibility may be easily abused and thus lead to the loss of justice. Thus the
procedural interest of the conciliation is, to a large degree, the fatal
disadvantage of itself. It is imperative to establish a set of certain procedural
rules in order to provide safeguards for the conciliation. The procedural
safeguards mainly touch the behavior regulations of the parties, the
qualification, the rights and obligations and the neutrality of the conciliator, and
etc. It is necessary to pay attention to the degree of the procedural safeguards of
the conciliation, otherwise, the extreme rules will be in erosion of the
procedural interests. Thus, coordinating the procedural safeguards and the
procedural interests should be pursued in line with the guidance of the least
rules and the most respects for the authority of the will of the parties.

Chapter 5 mainly expounds the issues concerning the procedures of the
international commercial conciliation. In the strictly legal sense, the conciliation
shows the appearance of anti-procedure which is determined by the consent of
the parties to disputes, the key element of the conciliation. In this sense, it is
not so much a procedure of conciliation as the process of it, and this process
should not be equal to that of lawsuit or arbitration in the legal sense. The
reason for using the term of “procedure” mainly lies in the fact of the term
“usage” which has been accepted through common practices. The dissertation

names it “ procedure” herein to illustrate that it refers to the universal and
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applicable ways of the conciliation. The procedure of the conciliation begins with
the consent between the parties. Theoretically, the actual initiation of the
conciliation is determined by the judgment on the conciliatability of the disputing
issues. In a general sense, the disputing issues relevant to the commerce can be
solved by way of conciliation. As a matter of fact, the conciliation also attaches
importance to the reconcilability of the individual case in practice, namely the
flexible room for' the parties’ requirements for rights. The determination of the
conciliator, the preparation of the conciliation and the convening a conference
for the conciliation are the key links in the process of the conciliation. The
procedure may be cancelled due to the settlement agreement between the parties
or to the abandon themselves to the unsuccessful conciliation. The conciliator
plays an important role in the aspects of urging the parties to exchange ideas and
requirements and of the procedural or essential issues in the process of
conciliation. However, the role -of the conciliator is also determined by his/her
personal character and his/her skills.

Chapter 6 inquires into the issues relevant to the conciliation agreement
which emphasizes the initiation of the conciliation and the settlement agreement
which stresses on the treatment of the conciliation. The conciliation agreement is
a kind of agreement which is reached between the parties to be willing to hand
over their dispute to the conciliation. In general, this kind of agreement has two
forms; the conciliatory articles in the contract and the independent conciliatory
agreement. The conciliation articles as a whole has its own independence as well
as relation with the other articles in the contract. So, even if the other articles of
the contract are ineffective, this does not influence the effect of the conciliation
articles. The conciliation agreement can be stand by itself and be adaptable.
This means that it can be applicable not only to the disputes before or after the
contract in practice but also to the non-contract disputes. The conciliation
agreement can postpone but not exclude the judicial or arbitrary jurisdiction in
general. Moreover, any party has the right to claim their withdrawal from the
conciliation. Therefore, it is very difficult to regulate the coercive power of the
agreement in legal ways. .As to the settlement agreement, the key problem is
whether it has the legal effect and can be implemented compulsorily. This
directly influences the vitality of the conciliation which is an approach to

independently solve the disputes. At least, the restriction of the settlement
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agreement is similar to that of the contract. But due to the fact that this kind of
agreement is after all the result reached by the parties, the object is the legal
relation in civil and commercial issues involved in disputes. In general, this is
different from the contract which regulates the substantial legal relation. All
these make the settlement agreement be specific in compulsory implementation.
There is a practice for the solution of the implementation of the settlement
agreement, namely, transforming the agreement into the arbitration award
through the arbitration procedure. By this way, the legal effect of the settlement
agreement can be guaranteed by using the system of the recognition and
implementation of the foreign arbitration award in the international community.

Chapter 7 traces back and looks forward into the future of the international
conciliation in China. On the basis of tracing back the change of the ancient,
modern and contemporary conciliation systems, this chapter .observes the
practice and legislation of the Chinese commercial conciliation and puts forward
its successful practical experience and the imperfectness of the relevant
legislation. So, it is imperative for China to construct the legislation on the
commercial conciliation because it has been a trend to put the conciliation into
the legal system in the contemporary rule-by-law society. At present, there are
three models of legislation on the commercial conciliation; first, the issue
concerning conciliation is provided in the legislation on arbitration; second,
uniform law on conciliation is made in order to adapt to all kinds of
conciliations ; third, independent commercial conciliation law is enacted. On the
basis of comprehensive consideration of the above models and of Chinese
relevant practices and legislations, it is better to draft a single commercial
conciliation law which can be implemented in both international and domestic
commercial conciliation. In the respect of guiding ideology for legislation, it is
necessary to combine the legislation on commercial conciliation around the world
with the domestic experiences and embeody the essential nature of the authority of
will of the parties and that of flexibility. As far as the contents of the legislation
are concerned, it should cover the basic principles, the scope of application,
the bodies, the procedure, the legal effect of the settlement agreement as well as
the coordinated conciliation.
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