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“ Abstract

According to corporate intention, corporations are divided into for-
profit corporation and public-benefit corporation in the traditional
corporation categorization manner. This kind of categorization can be
found in both continent law and common law. But there exists a kind of
corporation form called chamber of commerce and guild, which is
established for neither profitable nor public benefit purpose and thus
challenged to the traditional categorization of corporations.

As the respondence to this challenge, America admitted a new
special corporation in legislation in 1987, namely mutual-benefit
corporation. In Japan, the congress constituted the midst corporation law
so as to regulate the related legal problem with this type of corporation in
2003. Since for-profit corporation and public- benefit corporation are all
categorized by the purpose of corporations, this special type of
corporation should be named as mutual-benefit corporation, which
includes chamber of commerce, guild, academic institute, all kinds of
club, alliance, cooperation and stock exchange, etc. All of these
organizations are established in the method of membership and belong to
nonprofit corporation. Their intention is mainly for mutual assistance and
mutual benefit.

From the history development track, corporation system was not

used in business corporation at first. The word of corporation came forth
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in the Middle Ages and was referred to guild, church and liberty city,
etc. For-profit organizations, such as concessionary trade companies,
were just granted corporation status until seventeen century. From then
on the word of corporation was used to indicate company. The guild,
church and liberty city that were called as corporation at first, resisted
autarchy power everywhere in virtue of organizational ally among
handicraft industry person, follower of a religion and city citizens. By
this token, the emergence of mutual-benefit corporation is earlier than
business corporation and other kinds of public-benefit corporations. In
fact, this phenomenon is not strange and the foundation of group
corporations rooted in people’s desire of incorporation. By incorporation,
people can protect themselves, achieve mutual assistance and mutual
benefit. The author analyzed the characters of mutual-benefit corporation
in this article and pointed out its different specialties through comparing
with for-profit corporation and public-benefit corporation.

The appearance of mutual-benefit corporation has spontaneous,
civilian and self-discipline characteristics, so mutual-benefit corporation
should be private corporation in nature. This conclusion will not be
changed just because some mutual-benefit corporations are granted to
undertake administrational power or they provide more public products
and services relatively. This article discussed this trend of public law on
mutual-benefit corporation.

Generally speaking, mutual-benefit corporation adopts the form of
membership in the manner of establishment and the leaguer of corporation
is called member. The right of members should be regarded as the right
of associators in traditional civil law. The right of associates in mutual-

benefit corporations can be divided into common-benefit right and self-
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benefit right, the former of which includes voting right, election and
being-elected right, participation right of corporation affair while the
latter involves enjoyment of free services of the corporation, enrollment,
withdrawal and claim for surplus value of corporation. The member right
is different from the shareholder right in business corporation and the
right of the organizer in public-benefit corporation and the main
difference is embodied in self-benefit right. Compared with  the
shareholder’s right, the main character of the members’ right in mutual-
benefit corporation is that the latter right doesn’t include claim for
distribution of profit but it is just the basic right for the shareholders in
business corporation. In public-benefit corporation, the organizers do not
have the right of sharing free services of the corporation and the claim for
surplus value. From the aspect of the members’ obligations, the member
of mutual-benefit corporation must comply with the articles of the
corporation and professional ethics, pay fee promptly and sufficiently,
and are prohibited to distribute the profit. All these obligations embody
the peculiarities of mutual-benefit corporation.

To achieve the mutual-benefit aim among the members, the
members can have the power to constitute internal regulations and trade
or professional standard and the power of certification, punishment,
issuance of information and intermediation for the dissension of the
members, etc. When a mutual-benefit corporation has such powers, it
looks like an organization from the point of public law. But in the process
of analyzing these powers deeply, the writer deemed that these powers
held by mutual-benefit corporation should not be interpreted as public
power and they still belong to the category of meaning autonomy.

Larenci, a Germany jurist, considered it just the representive of the
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autonomy of corporations that can regulate the internal relationship by the
articles and majority voting system within the frame of law. It is also a
special embodiment of autonomy of private law. In the further discussion,
the writer expounded such an idea that mutual-benefit corporation will not
be able to achieve its purpose if it does not hold the above powers. This
" article figured that we should not think that all problems related to
mutual-benefit corporation are issues of private law only because such
kind of corporation has the essential character of private law entity.
Because of the membership structure and the important social role played
by some kinds of mutual-benefit corporations such as chamber and guild,
mutual-benefit corporation is often granted to execute administrative
power, for instance, issuing certification for the members, launching
discipline sanction and punishment. Some of these administrative powers
are stipulated in law directly and some of them take the form of
commission by administrative organization. The powers should be
adjusted by the regulations of public law when the mutual benefit
corporations execute a certain administrative power? So it is the most
important if we can distinguish correctly administrative power from self-
discipline power executed by mutual-benefit corporation. The writer set
forth his own viewpoint on this.

Chamber of commerce and guild, as the representative of mutual-
benefit corporation, has very close relationship with antitrust law. The
reason is that the membership system adopted by mutual-benefit
corporation often neglects the consumer’s benefit or social public profit for
the member’s whole benefit. Business corporation tries for individual or
single enterprise’s monopoly profit, while mutual-benefit corporation is

pursuing group monopoly benefit of certain type of market entities. In
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practice, monopoly behaviors of mutual-benefit corporation mainly
include unified price, group boycotts, stipulating unfair industry standard
or certification, marketing division, etc. Comparing with business
corporation, there are many exemption situations when antitrust law is
applied for mutual-benefit corporation. It is mainly manifested form three
aspects; those behaviors to protect social public safety and health; the
exemption based on special economic policy and background and those
conducts which are not be considered as business activities. So when we
judge whether the behaviors of a mutual-benefit corporation constitute
monopoly and then should be considered as anti-competitive conduct, we
cannot apply directly the standard of musiness corporation. It has own
special cognizance regulation.

As a kind of nonprofit corporations, mutual-benefit corporation
generally enjoys tax exemption by every country. The article expatiated
on the theory foundation of tax-exemption for nonprofit corporations,
including mutual-benefit corporations, and mainly introduced social and
public policy theory, subsidy theory, earning measure theory and
admixture theory, all of which were advanced by American jurists. On
this basis, the article analyzed the tax status of mutual-benefit
corporations under two different situations: engaging in business activities
and without any business behaviors. Concerning this issue, the writer
focused on Article 501 of American inner tax law and got a conclusion
that the rules of case law were applied for mutual-benefit corporations in
America. The writer pointed out that there is different rules in the inner
tax law from those in case law. The article brought forward the writer’s
own point of view to perfect corresponding legislation and policy in
China.



