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Preface

The Third Session of the Eleventh Congress of the Chinese Commu-
nist Party established the road of ” to free the thoughts, to seek truth
from facts”, and began to construct socialism democracy and develop its
legal system as the party; s historical task. Since then, the spring of le-
gal system construction came, so the legal research and legislation began
to beyond the restriction of ” left” thoughts, and recovered and developed
rapidly. Some of the major achievements are the laws on criminal proce-
dure, such as the Criminal Procedural Law published on July 1, 1979 and
amended on March 17, 1996; and Lawyers Provisional Regulations pub-
lished May 26, 1980 and the Lawyers Law published on May 15 1996.
The experts and professors major in criminal procedure and lawyers law
researched and discussed the issues on theory and practice eagerly since
these laws were enforced. The author also attended the discussion and
wrote several articles on various topics. This book collected the articles
wrote by the author in the past five years. The author’ s aims of her re-

search are as following:
1 Take Part in the Discussion and Try to Find the Truth

Research is a work of thinking that seeks the truth. Because people
think of one issue on different angles of view, they draw different conclu-
sions inevitably and they need to discuss with others. Truth only can be
found during discussion, and right or wrong opinions only can be distin-
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guished during discussion. This is true in the research on nature science,
and it is also true in the research on criminal procedure and lawyers.
Therefore, the author published the unique opinions on some topics, such
as Article 12 in Criminal Procedural Law and Presumption of Innocent;
Right to Silence and the Policy of Leniency to the Confessed while Severe
Punishment to Who Refused to Confess; Lawyers’ Rights when the Prose-
cutors Have more Rights than Them; The Risks Of Lawyers During Litiga-
tion. Although these may be not ripe opinions and they need more argu-
ments to support, they are fruits of thought of the author.

Il Research the Theory as well as Serve the practice

Theory comes from practice and serves practice. Practice is the base
of theory and serving the practice is the aim of theory. Therefore, to com-
bine the theory and practice is the principle and demand of research on
criminal procedure and lawyers. The author wrote several articles on prob-
lems in the practice and gave us her suggestions, in order to meet to aim
that theory should serve practice. The topics are: Subjects and Sum of
Guarantor Money, Reform of Criminal Trial Procedure and Transfer of Lit-
igation Documents, How to Modify the Execute Procedure of Death Sen-
tence, Various Topics on Defense Lawyers Take Part in the Litigation on
Earlier Stages, Various topics on Compensatory Responsibilities of the

Law Firms, and so on.
Il Stand on the reality and Try to Create

Creation is the life of legal research, and value aim sought by legal
researchers. Creation needs inheriting and drawing experie from others,
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and needs independent thinking. The new century and new millenium call
us for creation. So the author wrote articles under this new situation such
as E — mail should be one Kind of Criminal Evidence, Chinese Plea Bar-
gaining, and a series of articles on the right to silence.

The author hold that Plea Bargaining should be provided by the
criminal procedural law in China. Chinese Plea Bargaining is different
from the Plea Bargaining in the United States, Germany and Italy, and it
is also different from summary procedure in China. The aim of Plea Bar-
gaining in China is to save judicial resource, improve judicial efficiency,
reduce long — pending cases, so more human resource and money can be.
put in important cases.

Right to silence is the hottest issue discussed by the experts and law
enforcement officials now. After studying the origin, history, advantage
and disadvantage, provision of foreign laws and related issues of the right
to silence, the author constructed a model that the suspects and defen-
dants can have right to silence at the stage of initiation of public prosecu-
tion. This topic made up by 8 parts, about 80, 000 characters. This
model considered the tendency of the world that criminal procedure should
be scientific and democratic, as well as the subjective conditions in China
today. Although it is the primary stage of right to silence, it is inevitable
stage to the advanced stage (right to silence in investigation) .

Because the knowledge and practice experience of the author is lim-
ited, and the time is also limited, there may be some opinions not well
developed. All criticizes are welcome. In the future, the author wants to
 study the topics that are not included in this book. The topics should be:
Objective Truth and Legal truth, Overall Right of the Lawyer to Consult
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the Materials, Exclusionary Rules of Illegally Obtained Evidence, Wit-
ness Testify in Court, Criminal Procedure for Unit Defendants, Coercive
Measures for Medical Care, Combine the Trial and Investigation, Not to
Initiate a Prosecution for Minor Offences, Both — way Transform between
the Public Prosecution and Private Prosecution, Judgement of Innocent
and Shall not Bear Criminal Responsibility, and so on.

April 5, 2000 in Beijing
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