[ £ X * 8B ]

Wi R £ S

-~ HEHRaFALRE

FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF LAW —
[RIAR-RAF #
=




[ % & s 8B ]

W J5 R £ 0 E

— R RRAFAARE ——

FUNDAMENTAL PRINCIPLES OF THE
SOCIOLOGY OF LAW

[&] LA - %AlA F
tale R K O#F
(%)




WO AR B




BOR Y wTEEFEELL
KRH A
BRI & & B %



(WHERZIICRE) (B—#8)

HREY
W - WE

LHR R
SUFFERA

HE M Er R SR
ERIRSEA SO

Bk Fe bl
&L ARAE
BRI

Axie

FB R SR A T UMM
Rk
SB—IEILEs

B R PR R R B
HEHAR

SERERE LR
Hanship

BRE

DEE R
WEBRRFE
HEEPHRE
MER

[£]1%#% - MEZH - BH
[+HABIzEL 5
[FF 5] R

[£]145 8% - FIEAPRT - R

[X]IFMRHERL - HHRR
EIETNE ¥

[£1EH LK - XERA
(%)% - Bk - BN
(tABIeETL 318

EIE TS

[EIRME - HEARBA
[#&]B&¥ - £14
(#]¥A - FHE - HE
(1A -EFL

[P EZHZH - B - BE
[FIgtA - R NE
(#1725 R - B
(k)i - % - S
[FH ] HER

EIVY XW &2

(] Mk - HELREA - TR
[#l&dx - 2%

()8 - hZHREH - THR



WARDFFHER
BT LR
AfEig

B

WIkARH
RSB
KERESCEEN
HRE2FEARE
wRERE

FUaH 245k SThe
Bik¥

PO ERESR
EiliEEFaR
WwhERE

EIE VR
B

Fishi

BRUBES LR
in >

[ 82 Ai oL 2
P R R
ZREFELE

[&]ik - L - P AR
(] EH R - B

(]I -kt
[E]1%4¥#% - %%

[&]1ZRM - BHA - BEMM
[E]%% - MEBEAK - BH
[R]1HFRZE - MR- 42
[R]AMR - RAH

[]EAR - MALE - ARK
[#£]AR BELHX-F N
[+AmIeEL3
[#FLIHRZELN - ¥ HR
[2]% ki - 28 - KR
[t RE - BHR
[E£]%% - BHT
[]A K% - adiF
[#]5H - FA I

[#]FR- 2558
[+F5]% - B3HT
[(RIFFRIMEX - HRBRMA
[#1n Atk - AFF
[E]BARA - BERNE



CONTENTS

H *%

(—)
FOREWORD  «evvvvevrereerereeeseeeeseseeaseneeeeeseseeseenessenensessesens ’
Bl E e 3
I The Practical Concept Of Law «+++seesereremrreeurueseimeinisisiniinnnnnes 2
BB AR D TLA e, 3
M The Inner Order Of The Social ASSOCIEHONS =« +++++ersrveveesrrmmeeserunnes 52
BB HABEAKE K EARSF e 53
M The Social Associations And The Social Noms «--+vceessvveesernveeeernnes 80
BB HARAKMALILI e 81
IV Social And State Sanction Of The Nomms  «---+«eevvveeeessvmmesernnens 124
LU E RGO EH RAE RERE e 125
V The Facts Of The Law «eeee-vvvveeesvmreersossmmmmemsnneemmssssesasnes 170
BHE BB e 171
VI The Norms For DeCiSion «ccvev+cerevrrerensnneenrrasnerrnnnareeeennenns 254
BB BBBLTL oeeeeremereerere e 255



VIL The State And The L <s<seeseseseseeesemseseeseeneasessesseseenes 288

B ERAIE oo 289
()
VI The Creation Of The Legal Proposition «~++«v+++-vvs-eevsserssnnveens 372
BAE FEEGEHBAL e 373
IX  The Structure Of The Legal Proposition «+++++++svveessssesssesneeenneens 416
BHE A B e 417
X The Varying Content Of The Concet Of Justice -++-++++vsvsseeressreseeene 466
BT EXTAWEE A oo 467
XI Jurisic Science In Romme «sseseeesersrererscsesesmueuenmsmsennuesivns 532
Bt B B IDEZ e 533
X Jusistc Science [n England «--vsvvseesreemsrusrssnmsnnssesssnssncens 592
BB ERLEDE 593
XI0  The Juristic Science Of The Older Continental Common Law «-«+-eevevveees 652
BAZE EFHWRRELFEE o 653
(=)

XIV  The Historical Trend In The Juristic Science Of The Continental

COMMON LaW <+ eeeeeeeseerereermeemmmneremnieeeereerernneennsasaasans 714
E+E R E R EER BB e 215
XV The Function Of Juristic SGience  «««+=svveesssererseessuessmuueensnnes 762
B L FE BB TR oo 763



XVI The Law Created By The Sta[e .......................................... 814

B4 XE ERAE 2 e, 815
XVII  Changes In The Law In The State And In Society «-+«vvveveeeeevvennnnns 864
E+LE SRAEFRSHAOHHET e 865
XVII  The Codification Of Juristic Law -+ +++-sseesseerseereerreereeruernen. 908
BANE FEFEREBEL s 909
XIX  The Theory OF Customary Law ---++svevsesevnsnmmemmensnaeneenn. 958
BHNE JEEERD e, 959
XX The Methods Of The Sociology Of Law . . Legal History And Juristic Science ---
..................................................................... 1034
FoTE BREHQFWIE— REIMIRE¥
..................................................................... 1035
XXI  The Methods Of The Sociology Of Law . [I. The Study Of The Living Law ------
..................................................................... 1062



X1V
The Historical Trend In
The Juristic Science Of The

Continental Common Law

Since the middle of the sixteenth century Romanistic juristic sci-
ence is under the steadily growing influence of the historical trend.
The aim of all history of law is to discover the original meaning of the
legal propositions and the original significance of the legal relations.
These are purely scientific endeavors, which, as such, have nothing
to do with practical, juristic science, and which we need not therefore
discuss at this point. In so far only as the historical jurists are working
in the interest of the application of law, they are concerned, not with
pure science, but with practical juristic science. I have not been able
to ascertain as a fact that the French and Dutch legal historians any-
where asserted in plain words that the results of their investigations
should be authoritative for the practical application of law, but this
may be atiributable to the fact they do not recognize any science of
law other than the historical science. Such an assertion could have
only one meaning, to wit that the historical, theoretical science of law
is also practical juristic science. At any rate the Historical School of
the nineteenth century in Germany has been entertaining this thought,
and has been acting according to it. This can be inferred not so much
from the faltering and uncertain statements of their programs, several
of which, by Savigny, indeed can scarcely be interpreted in any oth-
er way, as from their other writings. Especially Savigny’ s De posses-
sione, which has practically become a model for the writing of mono-
graphs in the Historical School, proclaims this thought to the world
with all the force at its command. Six hundred and ten of its six hun-
dred and fifty-four pages are devoted exclusively to Roman law,
without deigning the modern development worthy of as much as a
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single word. As soon as the meaning which a statement of the sources
bore in the mouth of a Roman has been ascertained, the practical
question is disposed of also. There is nothing in it that might be of
any further interest to Savigny. A meager section of thirty-five pages
hastily disposes of the “modifications of the Roman law.” He exam-
ines them to ascertain whether or not they can be harmonized in prin-
ciple with that which was law among the Romans. If it can be shown
that this is possible, one may accept them. If not, they are to be
turned aside with a contemptuous gesture. At a later time, in his Sys-
tem, Savigny preached quite different principles of dogmatic treatment
of the law, but until that time the De possessione alone was authorita-
tive as to method. It would be a difficult matter to find a book of e-
qual influence in the monographic literature not only of Germany but
of the whole Continental common law. I have gained the conviction on
my travels that in the literature of the world there is not another mono-
graph the name of which and, in part, the content of which is so well
known to the jurists of each and every legal system as Savigny’s De
possessione. 1t is the true Programmschrifi ( program book) of the His-
torical School for practical juristic science.

It is not therefore the guiding principle of the historical jurists
that a scientific understanding of any legal system can be gained only
from history. That is a scientific axiom without any practical signifi-
cance. The guiding principle is, rather, that this scientific under-
standing must suffice for practical juristic science. And this thought
received its specific coloring from the fact that in the basic conception
of law of all legal historians of the Romanistic tendency since the days
of Cuiaccius—a conception which they never expressed, but accord-
ing to which they always acted—law does not consist of legal relations
but of legal propositions, so that all that is necessary for a scientific
understanding of law is to ascertain the meaning which the legal
propositions bore in the mouth of those who first enunciated them.

As a practical matter, therefore, the historical conception amounted
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to this, that the practical application of law must attribute only that
meaning to a legal proposition which was intended by its originator.
Here again the historically significant antinomy of juristic science
which converts its modes of thought, even against its own will, into
norms becomes operative.

Only this limitation of the “historical view of law,” as Savigny
has called it, to the legal propositions can explain the attitude and the
conduct of the legal historians. Since the days of Jhering, the found-
ers of the Historical School have often been called romanticists in Ger-
many. But this is unjust; for neither the founders of the Historical
School nor any of their adherents among the Romanists actually were
romanticists. The yearning, which is characteristic of the romanticist,
to turn life back into the past was utterly foreign to them. They surely
have never evinced any desire that the patria potestas should be re-
vived, or that contracts should be made in the form of the stipulatio.
And if Savigny has spoken bitter words in a book-review of the modern
system of land registration, he surely did not mean to urge the adop-
tion of the Roman law of pledge. Since the law, in the eyes of legal
historians everywhere, was not the legal relations but the legal propo-
sitions, they have not been concerning themselves about the form
which the legal relations assume in actual life. They let life take its
course ; but they did insist that the courts should adjudge the legal re-
lations according to the Roman legal propositions in the form in which
they have been ascertained by scientific investigation. But as to this,
they could not but make shipwreck. Had life, under the influence of
the Historical School, again become Roman, the application of Ro-
man law would have followed as a matter of course. But since life re-
mained modern and necessarily had to remain modem, it was impossi-
ble to apply Roman law to legal relations that in part were unknown to
the Romans and in part were totally different from those that had exis-

ted among them.
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Accordingly the legal historians again found themselves face to
face with the problem of applying Roman law. And they sinned most
grievously as to this difficulty by not seeing it. They did not even in-
vestigate it, although, from their point of view, it would have been
their first duty to do this rather than to throw light upon a few dark
points in the history of Roman law. They never inquired how the glos-
sators, the postglossators, and the German Romanists of the sixteenth
century performed the adaptation of Roman law. Savigny’s history of
Roman law in the Middle Ages was a history of juristic literature. A-
part from this, in the hands of the legal historians, the legal history of
the time following the reception is almost exclusively a history of legal
doctrine. Wherever their glance touched upon jurists of past centu-
ries, they were interested in the way in which the latter understood
Roman law, not in their attitude toward the law of their own day. To
the present day, we have no presentation of the law of the gloss, of
the postglossators, or of the German usus modernus. Indeed, even the
number of treatises on the history of legal doctrine that treat of the way
in which the glossators, the commentators, and the usus modernus
dealt with individual legal institutions is extremely small.

But you cannot do away with a difficulty by ignoring it. The
question of the adaptation of Roman law must be solved daily by judi-
cial decisions. A juristic science that ignores the adaptation of law of
the past to the legal relations of the present does not offer practical law
but historical law. This judgment does not condemn the Historical
School of the French and of the Netherlanders very severely; for, it
seems, their aim was to teach law and to let the administration of law
get along with it as best it could. But the German legal historians did
not profess to teach Roman law but law that was applicable in Germa-
ny, and therefore it was incumbent upon them, will he nill he, to
consider both the Roman law and its adaptation. Their method of pro-

cedure usually was simply to take over the results of the adaptation as
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