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Bases of the Legal System

A. The Main Categories

The law is the set of rules by which the citizens of a country regulate their conduct in
relation to their fellow citizens and to the state.

In the United Kingdom there is no written set of rules; whether an action is
recognized as being in conformity with the law is determined by a consideration of the
authorities. These may be statutes (such as royal proclamations or Acts of Parliament) ,
statements by legal experts (like Blackstone in England or Stair in Scotland) , or reports
of decided cases. If none of these fits the circumstances, the judge makes his decision by
analogy with the past decisions made in somewhat similar circumstances.

The bases of the legal system, in historical order, are:

(a) common law;

(b) case law; and

(c) statute law.

Common Law: When the English legal system first began to take shape, judges were
appointed to administer the “law and custom of the realm”. They built up their own
set of rules and principles based on general custom; and this part of the law was called
“common” in contrast to that which was particular or special, such as canon
( ecclesiastical ) law or local custom.

The Scottish common law is different from that of England and Wales because ancient
differences were perpetuated by the 1707 Act of Union, under which Scotland retained
her own system of law.

The essence of common law is that it grew through judicial decisions recorded by
lawyers and is not based on express enactment. It is administered by examination of
decisions made in previous cases of the same kind, known as “precedents” , and arrival
at a commonsense decision on that basis.

Case Law; Case Law is a development of the common law brought about through the
process of time. Reports exist of leading cases raising points of interest to lawyers. These
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reports give the facts found by the court, the arguments put forward and the reasons
given by the judge for coming to his decision. The principles on which these judgments
are based are binding on all lesser courts. Thus, the House of Lords, apex of the
judicial system, decided in 1861 that it could not reverse its own previous decisions, so
a House of Lords decision is binding on every court. A High court decision is binding
on a County court. But it can be disregarded by another High Court judge and can be
overruled by the Court of Appeal.

Statute Law; the earliest enacted law was made by the sovereign with the concurrence
of his Council. Then, with the establishment of the authority of Parliament, new laws
were made or existing laws changed by a statute, or Act of Parliament. Since the
Reform Act of 1832 statute law has become more and more important and the chief
contributor to our “set of rules”.

Statute law includes royal proclamations; orders made by Ministers under delegated
powers, known as statutory instruments; and the by-daws of local authorities or other
bodies having statutory powers.

The greater part of statute law applies uniformly in England, Wales and Scotland,
although in many fields of legislation there are statutes, or sections of statutes, applying
to England and Wales only or to Scotland only.

A statute intended to apply to the whole of the United Kingdom will be drawn by
English legal draftsmen. But since the statute is also to apply to Scotland, it must be
brought into line with Scots law and practice. This is generally done in a separate clause-
often an interpretative clause-which sets out the appropriate Scottish courts and
equivalent Scottish legal terms.

Whatever court we turn to in our system, the authoritative sources of the law are
confined to statute and reported decisions. The works of great jurists are often quoted in
legal argument, but while these may be of assistance to the judge they have not the force
of law.

The two main branches of the law are criminal law and civil law. But criminal law
and civil law also overlap; and many acts or omissions are not only “wrongs” for which
the person injured is entitled to recover compensation for his own personal injury or
damage, but also “offences” for which the offender may be prosecuted and punished in
the interest of the state.
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B. Criminal Law

Criminal law, therefore, deals with offences which are deemed to harm the whole
community and thus to be an offence against the Sovereign. So a criminal case is calls
“Rex( or Regina) versus So-and-So”', and it takes the form of an action against the
alleged wrongdoer. ( “Rex” and “ Regina” are Latin words meaning “the King” and
“the Queen.”)

English criminal law has been classified as “treason, felony and misdemeanor” with a
tentative fourth class described as “summary offences’. ” Felonies are those crimes which
formerly involved capital punishment’ and, until 1870, forfeiture of the offender’s
property. Misdemeanors are offences against the criminal law which are not by common
law or statute law treason or felony. They range from serious offences such as pefjury to
. trifling breaches of local by-laws. The distinction today is of much less importance than
formerly. A private citizen is required by law to arrest anyone committing a felony in his
sight. “In pursuit of felony*”, as the phrase has it, no warrant for arrest is necessary.

Burden of Proof °

In the court the burden of proof is on the prosecution to prove their case; and until,
by the evidence they call before the court, they have made out a case which requires
answering, the accused is not obliged to say anything or to explain away the charge
made against him. He must, however, answer to the charge by pleading “guilty” or
“not guilty”. The accused throughout is presumed to be innocent unless he admits the
offence or until he is proved beyond reasonable doubt to be guilty®.

Although prosecutions are in the name of the Crown’ , prosecution in England and
Wales is mostly in the hands of the police. An Information (a written or verbal
statement) is laid before a magistrate that an offence has been committed. The
magistrate , if satisfied that there are reasonable grounds, issues a summons to the accused
to attend court to answer the charge, or in certain circumstances issues a warrant for his
atrest. .

If a person is arrested he must be taken before a magistrate within 24 hours, omitting
Sundays. If it is not practicable to do so within that period he must be granted bail.
When necessary the police are legally represented in court.

Director of Public Prosecutions
A substantial number of offences have to be reported to the Director of Public
Prosecutions( an official appointed by the Home Secretary) either because they are
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serious or because they are difficult. He can advise for or against prosecution.

Apart from this, it is the Director’s duty to prosecute in all cases of murder,
attempted murder, and other serious crimes, in appropriate cases referred to him by
government departments and in cases of importance or difficulty where he deems his
intervention to be advisable. The number of cases handled in this way is relatively few-
about a thousand or so in a year. The papers are passed to him when preliminary
investigation and the collection of evidence are completed.

However, the basic principle of prosecutions in England and Wales is that it is open
to any member of the public to institute criminal proceedings. When a policeman lays
an Information he does so basically as a member of the public.

In addition to those instituted by the police, many thousands of cases yearly are
instituted by government departments and local authorities who have their own legal
departments.

But there are also so-called “private prosecutions” in which an aggrieved person starts -
criminal proceedings either because the police are reluctant to prosecute or perhaps
because he feels he can put up a more vigorous prosecution. Conduct of such cases even
in the most favorable circumstances must of necessity involve the prosecutor in financial
outlay and so private prosecutions are rare except where there is a substantial interest

involved, such as cases brought by large commercial undertakings for offences that
interfere with their business.

Differences in Scotland

In Scotland the police do not act as prosecutors and have no tide as such to do so. This
duty mainly falls on the Crown Officers. The principal of the Crown Officers is the
Lord Advocate. His deputy is the Solicitor General. In addition he appoints a number
of Advocates-Depute to whom he usually delegates authority in criminal matters. In
every district there is a Procurator-Fiscal, who in addition to investigation has the duty
of prosecuting in the Sheriff Court. The Procurator-fiscal ( “Fiscal” for short)is a public
official under the control of the Lord Advocate.

As in England, the police carry out the preliminary inquiries, but whereas in England
the first examination of witnesses takes place in public before magistrates, in Scotland
this is undertaken in private by the Fiscal. After interrogating the witnesses in his office
the Fiscal reports to the Crown Agent in Edinburgh, who decides whether a suspect
shall stand trial. Prosecutions in the High Court of Justiciary are conducted by the Lord
Advocate or one of his deputies.

Private prosecutions are possible but rare. A public body such as British Railways or a



Lesson 1 Bases of the Legal System &5

County Council may prosecute in terms of the statutes under which it operates. Such
prosecutions are regarded as being in the public interest. No private party may prosecute
without the consent of the Lord Advocate or leave of the High Court, or in less serious
cases the consent of the Procurator Fiscal.

Another difference is that in Scottish criminal law a third verdict of “not provén" 1s
possible intermediate between guilty and not guilty. It is equivalent to an acquittal; and
a further trial is not possible on the same charge.

C. Civil Law

Civil Law concerns the maintenance of private claims and redress of private wrongs,
which may or may not also be crimes. The bulk of the work of administering civil law
is concerned with breaches of contract, including debt; torts ( that is, civil wrongs for
which damages are recoverable, such as defamation, enticement, trespass, or cases
where negligence is alleged) ; property relationships ( such as bankruptcy, winding up
companies and administration of estates ) ; and matrimonial causes ( separation and
divorce) .

In England it is based on the common law; Scotland retains a separate system which is
in considerable measure based upon Roman law as in most Continental countries, but
also in important respects upon the canon law. In Scotland, the law of tort is known as

the law of delict; and there are also vital differences from the English system in the law

respecting land tenure, trespass and marriage.

the United Kingdom (U.K.) E&FEH

Acts of Parliament 143373

Scotland 73 #% 2% ; Scottish 1A% 2% (A, 1E) ;Scot FRA& =2 A

Wales JBU/R1

the House of Lords (%) Fi¥Br, BAG 7 k5 a) i S B, B[R] A] & “ 1 0

BBz BB 5 “YERSENLCZ FilBE” .

6. the High Court (3%) B4 B, th R~ High Court of Justice, 5 FJf ¥ BE
( Court of Appeals) 1] 55 1 BE ( Crown Court) 3t [6] 4H il 2 F &% & &) 2 =Bt
(Supreme Court of Judicature) , 1 % ¥ B (& FEAU T (8 HOBR T3 4% 22 AR
+, Bt w s, ads LifFe

7. the Director of Public Prosecutions  ( H#& 22 FIg/R 1) K ZZ K i BRI T 1879
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8.
9.

10.
11.

12.

13.

14.

15.

16.

17.

18.

3.

4.

RS

VL TR SRR KR T BT, SR SRR RIA , I8 R 1
it BT ZE 2 FR R L L
the Home Secretary  (2%) NEUKHE
the Lord Advocate  (F#% %) KigR K BRI 2N R RGO & I, i &
TIPS e L ) R S T AR LABRAG A R 7 , NP 3 A R B R
the Solicitor General (7% 2%) IR K
the Advocate-Deputy  (734% 22 ) Ko S K Bh L, U BOAR X e B AT IR &5, T
SEXT IR AE R U B — AR 8—10 44 B3,
procurator fiscal (AR 2Z ) HL T AGES
Sheriff Court  FjA% 2B B, & 90 A 2% 32 (W0 kB, 76 32 03R4 o B FF
JE , M 24 T IeA% 2 BREE B (county court ) Fil iR 25 JH 3.3 Bt ) 2R 4t v 7] o 4 iy v
Bio
crown agent (FRHE %) MFIEHE, I LREEKZ TE, R UKL
fir , R 22 B AR T AT
High Court of Justiciary ( 754% %) & 56 R R BE , A 90k 22 i i AP S0 B
Blackstone £ 3§ 7 373, BJ Sir William Blackstone ( 1723—1780) #f 3¢ i #ff
i - BURE T, 1746 AFEUS BIRBEAS , ST AR R e R, R T2
(R 2R SO AN LIS,
Stair Bl John Dalrymple, Ist Easl of Stair (1648—1707 ) ik /R /R - #i AR
TERE— ARHRE L RER, BERE LR RIFERRK, HEEGH
e 22 R AR ) — BN s 2 i B BB UL 1
The Reform Act of 1832  RJ 1832 4F ¢ st B ) , R “ Reform Bill” | F
FERANENT KA RERBR, SRS ES,

. Rex (or Regina) versus So-and-So ¥ (B F)IFHEF A, H Rex HHITiE

H“BEE", Regina P TIBEM L E", versus U RPL T 15, HEEAE v. 3 vs, BH
“Ur, &, 07, B EE N RS, B TEE

summary offences “f&] )P IR” , 5 M H R I TR (17 0) . HEXHH S
JLIRMEAE >0 “ 6] B BT IR R0 B o YL 9B (indictable offense) , BT % 7 FH B
HHZS5; FEINEHEN XSS, HERFrb o g REns s,
capital punishment  FEF| , A ; (3 ) BR] (& E 1965 45 K5 ¥E) BATE &
B A5G AR 2R 1 Hs SR UK B be 2 R LR SR AT Ab 4]

“In pursuit of felony” , as the phrase has it, no warrant for arrest is necessary.  “ifi

WEALR" RIS, 2% 84
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FESeR >4 8 vk b, R (felony ) J2 9 B B TR O SRAE B9 £ 3 5 W 55 15 [ E
PR e EAR AR . R i E K GREF SRR ESR

5. burden of proof (Latin: onus probandi)  UERATTAT, f1$E burden of production ( Z&

HEFIAE) 5 burden of persuasion( YLARTTAE) o #& BUEHEHE , VRIA BT fE 4 K5
SHHERS T UAURHIETA P H LR T

6. The accused throughout is presumed to be innocent unless he admits the offence or

until he is proved beyond reasonable doubt to be guilty. 7F 2R FiFFEH, MY
e Bl G IR BRAE M RA L TR B U B BE I A R
X AT TE B H Rl Fh EE B2 presumption of innocence ( JGIRHERE RN ) AP

. in the name of the Crown PIZEEFEEHZ L (REIFIA) . Crown /NEIE“ T

DA KRERE R EE", HREMNBIRGEUEEZES XEE, B
Crown 28 % BHIF AL I H 7 8 5 Z A 27 X, 40 Crown Agent IS EHE;
Crown case JA| 23 %44 : Crown counsel ¥:22'E ; Crown Office ( 3 i 25 B ) ) 35
o

I . Discuss the following questions:
1.

w

In the United Kingdom, how can the judge decide whether an action is in
conformity with the law?

. What is the relationship between common law and case law?

What are the two main branches of the law? How do they overlap?

Why does an agerieved person start criminal proceedings in the name of “private
y garl p P gs p
prosecutions” ?

. What is civil law mainly concerned about?

II. Read the text again and decide whether these statements are true

1.

or false:

The bases of the English legal system are common law, case law, past decisions, and
statute law. ( )

. In common law, the word “common” is so called in contrast to what is particular or

special custom, thus common law is a set of rules and principles based on general
custom. ( )

. The essence of common law is that it grew through judicial decisions recorded by

lawyers and is not based on express enactment. In common laws, decisions,

especially those made by superior courts in previous cases of the same kind are called
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“precedents” . ( )

4. Felonies in English criminal law involve capital punishment and forfeiture of the
offender’s property. ( )

5. The burden of proof is on the prosecution to prove their case and the accused is not
obliged to say anything or to explain away the charge made against him. ( )

6. In civil law administration, the work is concerned with breaches of contract and
other civil wrongs for which damages are recoverable. ( )

IlI. Complete the sentences below using the words or phrases given:

perpetuate; judicial; precedents; summons; separation; preliminary; institute;

presumption of innocence; undertakings; information

1. The decision of the case has set a(n) for civil wrongs in English law.

2. When a prosecutor institute a{n) against someone, he is doing this basically
as a member of the public.

3. Do you know why they bring proceedings against their business partner?

4. The Chinese people will the memory of Dr. Norman Bethune because of
his great contributions to the Chinese Anti-Japanese War.

5. Who is to serve the defendant with a(n) ?

6. A(n)
end the marriage.

is a legal arrangement by which a married couple live apart but do not

7. All this is just to the main election struggle.

8. Police have inquiries into the matter.

9. Usually an air transport is not a small business, which may be a risky one.
10. is a principle by which the accused is throughout presumed to be innocent

unless he admits the offence or until he is proved beyond reasonable doubt to be

guilty.

IV. Match each of the following words or phrases with its definition

1. overrule a. a private or civil wrong or injury for which the court will
provide a remedy in the form of an action for damages

2. verdict b. the formal decision or finding made by a jury

3. reversal c. to rule against; to reject; (of superior court) to overturn

or set aside (a precedent) by expressly deciding it should
no longer be controlling law
4. tort d. the way that summary offences are tried
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5. civil proceeding e. an appellate court’s overturning of a lower court’s decision

6. offence f. a felony or misdemeanor, or a breach of the criminal laws

7. summary justice g. the ordinance, local laws or municipal statutes of a city or
town

8. bydaw h. that relating to the state or its citizenry or private rights as

contrasted with criminal proceeding

V. Put the underlined part of each sentence into Chinese:

1. Although American criminal law was derived from that of England at a time when
criminal law was largely case law, its basis is now statutory. Each state has its own
penal statutes defining both major crimes ( felonies ) and minor ones
{ misdemeanors) as well as innumerable petty offenses.

2. There exists in the law, a separate discipline designed to investigate the nature of
law, its guiding ideas and social goals, and the general character of the methods and
techniques employed for the effectuation of its ends. This discipline is known as
“Jurisprudence” .

3. The beginnings of common law are lost in the mists of the history of northern
Europe and Scandinavia, which were scarcely touched by the influence of the
Roman Empire and from which England was frequently invaded by peoples who
remained, intermarried with the local citizens and greatly affected their customs and
habits. '

4. The explosion of scientific knowledge and its translation into technology have
profoundly affected the content and procedures of the law, and they are also affecting
some of the basic assumptions of the law.

5. Criminal law and civil law, as the two main branches of the law also overlap, and
many acts_or omissions are not only “wrongs” for which the person injured is

entitled to recover compensation for his own personal injury or damage.

VI. Supplementary Reading.

The decisions of judges, or of other officials empowered by the constitution or laws of a
political entity to hear and decide controversies, create case law. As the name “case
law” goes, a particular decision, or a collection of particular decisions, generate law—
that is, rules of general application. How is it that a court’s determination of the rights
and obligations of the particular parties before it can apply to the disputes of persons who
were not before the court? From the point of view of parties to a lawsuit or other
contested controversy, what matters is the immediate outcome, the result the tribunal
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reaches in their case. For A and B, the decision has immediate and specific significance ;

B either will or will not have to pay a determined amount of damages to A. In the view
of judges, lawyers, and law students, however, the decision takes on broader
perspective. The decision becomes a possible source of general applicable case law. In.
other words, the decision in A v. B becomes authority for determining subsequent
controversies. Just as the court in A v. B will have sought guidance from prior, similar
decisions, so later judges and advocates will look to A v. B for a rule by which to

measure later parties’ conduct.

The wider authority of prior decisions in individual cases may not seem self-evident at
first, but consider the possible proposition. Suppose a society in which every disputed
claim is heard and decided on its own individual merits and with no regard whatever for
consistency of the results from case to case, this society offers the means of settling
disputes, but the society has no “case law”. Each decision presents a result unto itself.
Each decision is therefore unpredictable. Unpredictability in adjudication may provoke
both instability in social relations, and the fear that little more than personal whim
controls the judge’s decisions.

There is in fact, in most societies, a strong urge to make general law from particular
decisions.

How are we to account for this widespread inclination to make general law from
particular decisions? Karl N. Llewellyn, the leading spokesman for the group of legal
philosophers known as the American Legal Realists, offered the following explanations:

“Case law in some form and to some extent is found wherever there is law. A mere
series of decisions of individual cases does not of itself constitute a system of law. But in
any judicial system rules of law arise sooner or later out of such decisions of cases, as
rules of action arise out of the solution of particular problems, whether or not such
formulations are desired, intended or consciously recognized. These generalizations
contained in, or built upon, past decision, when taken as normative for future disputes,
create a legal system of precedent. Precedent, however, is operative before it is
recognized. Toward its operation drive all those phases of human make-up which build
habit in the individual and institutions in the group: laziness as to the reworking of a
problem once solved; the time and energy saved by routine as a curb on arbitrariness
and as a prop of weakness, inexperience and instability; the social values of
predictability ; the power of whatever exists to produce expectations and the power of
expectations to become normative. The force of precedentv in the law is heightened by
an additional factor: that curious, almost universal, sense of justice which urges that all
men are properly to be treated alike in like circumstances. As the social system varies,



