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Abstract

As a concept, legal ruling has acquired an
unmatched commendatory sense in modemn
society, where legalization has turned out to
count for much. However, law cannot be applied
independent of man. As a matter of fact, the
question of discretion arises once a factor like
man is involved in the application of law. As
atechnical term popular with people as early as
1960°s, discretion has been closely related to
legal ruling, considered to be not an individual
phenomenon, but a universal existence of
judicial practice. It is the existence of discretion
that causes the application of law to be more
complex. Criminal discretion is what discretion
assumes in criminal law. It is one of the most

important theoretical issues yet to be solved in
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the application of criminal law, because the exercise of penal power
is always a matter of life and death to the party concerned. The
present dissertation is intended to treat of criminal discretion, trying
to answer the questions of how to understand criminal discretion, how
to evaluate its importance, and how a judge acquires and exercises
criminal discretion, etc.

The book is composed of six chapters.

Chapter One attempts to deal with criminal discretion, its
subject and characteristics. By definition, criminal discretion means
that as far as the application of criminal law is concerned, the
officials pertinent to it have the right to make choice of the one they
prefer from among quite a few criminal rules available. Discretion has
duality, which means that it should be used properly, otherwise, it
can do harm to the people. The duality of discretion stems from dual
characteristics of discretion: its absoluteness means that discretion is
random and unlimited within the scope of discretion, while its
relativity refers to the fact that discretion must be conducted within a
certain scope according to the relevant rules of criminal law.

Chapter Two is supposed to make an empirical study of criminal
discretion. It is argued that unlimited discretionalism had been
existent both in the East and in the West before the appearance of
written laws , pointing out that unlimited discretion in judicial practice
is unfair to the party to a certain extent. But, after written laws came
into being, effort has been made to restrict unlimited discretion at
least in form. Along with the rebirth of Roman Law in the nineteenth

century, Europe came into the era of absolute rule-orientation, which



Abstract 3

requires judges not to use discretion in judicial practice. Undeniably,
negating unlimited discretion with strict rule-orientation means much.
But, considering that lawmakers cannot make all the needed rules,
absolute rule-orientation is destined to disappear. In legal activities,
it is not reasonable to overestimate or underestimate man’s factors.
Absolute discretion makes people unsafe, while absolute rule-
orientation causes law to be inflexible. In view of this, the union of
rule-orientation with discretion is a historical necessity. Studies
indicate that a model of absolute rule-orientation united with
discretion has been adopted in almost all the modern countries
characterized by legal ruling.

Chapter Three tries to discuss the limitation of written laws and
the value of criminal discretion. In fact, it is the limitation of written
laws that motivates the existence of criminal discretion. Thus, this
part attempts to cope with the five causes of the limitation of written
laws coded in words. It is suggested that written laws are limited in
the following four aspects: (a) inconsistence with their aims; (b)
indistributionality; (c) vagueness and (d) stagnancy, concluding
that dependence on written laws alone cannot satisfy the demands of a
multitude of contradictory values. It therefore follows that effort
should be made to take man’s factors into account in criminal
judicature so that judges can be well equiped with criminal
discretion, which is argued to have the following values:
(a) instrumental for realizing individual justice with criminal law;
(b) overcoming the indistributionality of criminal codes so as to

make up for the demerits of law; (c) overcoming the stagnancy of
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criminal codes and (d) removing the contradictions between rules so
as to exercise criminal law to the full in reality.

Chapter Four touches on the basis and expression of judges’
criminal discretion. The union of rationalism with empiricism is the
foundation of the union of absolute rule-orientation with discretion.
Absolute rules work to bring the world under control only when man’s
rationality is available. Discretion starts to operate where man’s
rationality cannot anticipate in advance. The criminal law of China
has been made under the guidance of Marxist dialectic materialism
and historical materialism. The Classical Criminal School support
absolute rules while objecting to criminal discretion. On the contrary,
the Positive Criminal School acquiesce in judges’ criminal discretion,
even enlarges it sometimes. It is suggested that the union of the ideas
between the former and the latter is the jurisprudent basis of the
union between absolute rules and discretion in criminal judicature.
The foundation for judges to obtain criminal discretion is nothing but
the rights accorded by criminal codes. The criminal codes of China
take two forms of discretion on the part of judges: explicitly accorded
right and implicitly accorded right. Judge, when they tackle criminal
cases, usually go through two phases: defining crime and measuring
penalty. Judges can exercise discretion in these two phases.

Chapter Five is toncemed with the relationships between
criminal discretion and criminal principles. The adoption of “the
principle of defining crime and measuring penalty based on law”
means that the right of law making works to restrict judicial right.

Development from absolute to relative persistence in the principle
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indicates that man has achieved a deep understanding of criminal
law, which enables the basic criminal principles to be more realistic.
To take the principle to be a relative one, we can see that such a
principle is not contradictory to criminal discretion, but rather, it is
the logic inference of the relative understanding of the principle. It is
argued that criminal law should take absolute rules as its lawmaking
model, with discretion to be an effective supplement. It deserves
mentioning that the equality of people in front of criminal law is not
absolute equality, but one in a relative sense, because discretion has
been existent according to criminal law. It is suggested that one of
the major differences between the principle of correspondence
between crime, responsibility and penalty and the principle of
correspondence between crime and penalty is that the former takes
into consideration the correspondence between penalty and the harms
of the crime in society, and the correspondence between penalty and
the insecurity of the criminal. Just because of this, the principle of
correspondence between crime, responsibility and penalty required
judges to enjoy criminal discretion.

Last but not least dwells on the side effects of criminal discretion
as well as the measures taken to over them. It is contended that to
affirm and emphasize the value of criminal discretion is meaningful ,
but we should also know that criminal discretion has defects of its
own, too. That is to say, a crisis of random abuse lurks in criminal
discretion, which might be taken as pretext for personal gains.
Criminal discretion has two side effects: it is likely to give rise to

judicial randomness on the one hand and to result in judicial
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corruption on the other. Judicial randomness refers either to the
randomness judges cause when they purposely intend to exercise
criminal discretion, or to the randomness which comes into being as a
result of the individual differences between judges. To worsen the
matter, under the legal cloak, criminal discretion is most likely to
turn into hotbeds for trade between power and money, women and
feelings. It is worthwhile to point out that overcoming all the side
effects of criminal discretion is a systematic project: we should try to
restrict judges’ discretion by vyirtue of judicial interpretation and make
proposal to the top judicial departments so that they can compile
materials of typical criminal cases for judges at various levels. Of all
these, the most important is to improve the quality of judges,
because only when they are well improved with respect to discretion,

can they set about using it to apply law.
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