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= Text The Nature of
Legal Language

ﬁ} Learning Objectives

After reading this text you will know about

¢ the characteristics of the legal language

® the tension between flexibility and precision of legal language
¢ the legal lexicon of legal language

¢ the variation in legal language

ﬁ*) Words you need to know

ambiguity appeal comprehension discretion dismiss
indigenous inordinate Jjustify legalese masculine
mortgagee objection operative overrule palatable

persuasive pompous ponderous quest surplusage
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@ Text

How does the language of the law differ from ordinary speech and writing? Do
these differences enhance clear and precise communication, as lawyers typically

claim, or detract from it?

Talking like a Lawyer
2 Lawyers seem to have developed some linguistic quirks that have little
communicative function, and serve mainly to mark them as members of the legal

fraternity (B¥{A).

Lengthy and Complex Sentences

3 Studies show that sentences in legal language are quite a bit fonger than in other
styles, and also have more embeddings, making them more complex. Sometimes
there seems to be an attempt to state an entire statute or linguistic principle in a
single sentence, as illustrated by a California law against insuring lotteries. Such a
statute can easily be broken down into more digestible pieces with no loss in
content, so there is no justification for such long sentences today.

Wordiness and Redundancy

4 Lawyers are very prone to use wordy and redundant phraseology ( & &% ).
Lawyers also tend to use ponderous phrases ( such as at slow speed or subsequent
to) where a single word would suffice. On the other hand, sometimes legal
language is not overly wordy at all, but highly compact or dense. The economic
incentives and strategic motivations under which lawyers operate seem to be
significant here: when clients are paying a large fee, there is a motivation to be
verbose; when a document is written for a busy court, however, lawyers realize
they have to get to the point quickly.

Conjoined Phrases
5 Conjoined phrases (Bk#Aiali&) consist of words like by, and, and or. They have
been used since Anglo-Saxon times. Conjoining words is still extremely common
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in legal language. One reason for such lists of words is to be as comprehensive as
possible. They also can add emphasis. But they can lead to ambiguity (ML)
because of the rule of interpretation that every word should be given meaning and
nothing treated as surplusage. Thus, careful communication requires that lawyers

use such conjoined phrases with care.

Unusual Sentence Structure

Lawyers make use of unusual sentence structures, as in a proposal to effect with
the Society an assurance, which is taken from an insurance policy. Often these
unusual structures result in separating the subject from the verb, or splitting the
verb complex, which can reduce comprehension.

Negation
Legal language seems to use an inordinate { i1 4r#Y) amount of negation ( & iE
i%). To some extent this may result from the tendency to regulate by
prohibition; judges prefer negative injunctions ( Z£%i(4 ), for example. Research
reveals that especially multiple negations impair communication and should be
avoided.

Impersonal Constructions

A related characteristic of legal style is impersonal constructions. The best
example is avoidance of first and second person expression (7 and you). Using
the third person in statutes does make some communicative sense ( as in Sex
offenders shall register with the police. . . ) because the statute “speaks” not only
to sex offenders, but to the police and the courts; you might therefore be
inappropriate or ambiguous. Elsewhere (as in the tendency of judges to refer to
themselves as the court rather than I) it creates an impression of objectivity and
authority , thus helping to legitimate the legal system. Multi-judge panels seem
less reluctant to use we, and will even use this pronoun to refer to a decision made
by their predecessors long ago. Here, the first person stresses the continuity and
perceived timelessness of the law.
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Conclusion
Many of the quirky or stylistic features of legal writing serve little or no
communicative function and could easily be dispensed with, especially because

they may reduce comprehension.

The Quest for Precision
One of the main justifications for a distinct legal language is that it is capable of
extremely precise communication.

Avoiding Pronouns . “ Player Promises That Player Will Play”

One of the main justifications for a distinct legal language is that it is capable of
extremely precise communication. One means of gaining precision is to repeat
nouns (e. g. , player) , rather than using a pronoun (e. g. , he) after a person or
thing is introduced. Pronouns can sometimes have ambiguous reference, so this
technique can indeed enhance precision. Lawyers, however, avoid pronouns
almost routinely, even where no ambiguity is possible. Avoiding pronouns does
have an unintended benefit. it reduces the use of sexist language.

Undermining Precision. “The Masculine Shall Include the Feminine”

Legal documents often declare that the masculine includes the feminine, the
singular includes the plural, or that one tense includes the other. This may
originally have functioned to reduce verbosity, as suggested by Jeremy Bentham
but it obviously can undermine precise communication when reference to a
specific gender, number or tense is desired. Perhaps legal language is not always
so precise, after all.

Strategic Imprecision. Obscuring the Actor through Passives and Nominalizations

Passive sentences allow the speaker or writer to omit reference to the actor (as in
the girl was injured at 5:30). One reason lawyers use passives is for strategic
reasons: to deliberately de-emphasize or obscure who the actor is. Passives are
therefore impersonal, giving them an aura of objectivity and authoritativeness;
this may explain why they are common in court orders. They are less common in
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contracts, where the parties typically wish to spell out exactly who is to do what,

and thus have an interest in precise reference to the actors.

Nominalizations are nouns derived from verbs (e. g., injury from the verb
injure). Like passives, they can be used to obscure the actor ( the injury
occurred at 5:30). A legitimate function of nominalizations is that they allow the
law to be stated as generally and objectively as possible. Lawyers often use
passives and nominalizations strategically, however. They avoid them when they
wish to be as precise as possible, and use them when they wish to be deliberately

imprecise.

Flexible, General, or Vague Language

Some legal terms are not precise at all, but are noted for their generality,
flexibility, or even vagueness (e. g., reasonable or due process). Flexibility
has a valid communicative function; a term like reasonable can change with the
times and circumstances. Because it can change with the times, flexible language
is characteristic of constitutions. It may also be valuable when lawyers wish to be
as comprehensive as possible. Yet sometimes a term like obscene or indecent is
felt to be too pliable, because it gives great discretion to the decision-maker; the
Supreme Court has tried to limit that flexibility by tying obscenity to community
standards. Flexibility is likewise less appropriate in criminal statutes in general ,
because people ought to know in advance what is legal and what is not. Lawyers
also are nervous of overly flexible language, because it may be interpreted in an
unintended way in the future.

The Tension between Flexibility and Precision

Lawyers are often torn between the conflicting goals of flexible communication
(through the use of general language ) and precision ( often by using word lists of
specific examples). Sometimes it is possible to avoid the vagueness problems
inherent in flexible terms by using a word list, which tends to allow for more
precise communication. This is illustrated by a hunter harassment statute, which
a court struck down on vagueness grounds when it forbade harassing hunters in
general terms, but later upheld after the legislature added a specific list of



