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VIII
The Creation Of

The Legal Proposition

The most diversified content may be clothed in the form of a legal
proposition, in particular, in the form of a statute. There are there-
fore legal propositions without any normative content whatsoever, with
a non-obligatory legal content, statutes in a purely formal sense. And
there are legal propositions from which no legal norms can be derived,
but only social norms of some other kind. We shall not discuss either
of these species, but only legal propositions which contain legal
norms. Their purpose is to serve as the basis for judicial decisions or
for direct administrative action.

Every legal proposition which is to serve as the basis for judicial
decisions is itself a norm for decision, formulated in words, and pub-
lished in an authoritative manner, asserting claim to universal validi-
ty, but without reference to the case that may have occasioned it. The
prevailing school of juristic science treats the judicial decision as a
logical syllogism in which a legal proposition is the major premise; the
matter litigated, the minor; and the judgment of the court, the con-
clusion. This idea presupposes that every judgment is preceded in
time by a legal proposition. Historically this is quite incorrect. The
judge who, in the beginnings of the administration of justice, awards
a penalty to the plaintiff has found the existence of a concrete relation
of domination and subjection, a relation of possession, a usage, or a
contract, and a violation thereof, and thereupon has independently
found the norm fixing the penalty. Perhaps in each of these decisions
the thought is germinating that in a similar situation, a like or a
similar decision ought to be arrived at; but this germ at this time is
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buried deep in the subliminal consciousness of the judge. If we as-
sume that the judge in primitive times protected possession or contract
only because he had assumed the existence of a legal proposition ac-
cording to which possession or contract ought to be protected by law,
we are attributing our own conception to him. He thinks only of the
concrete, not of the abstract. The legal historian, who is trying to
gather the law of the past from such judgments, may at most read out
of them that which was universal, the universal usage, but not that
which was universally valid. Nevertheless, in spite of the lack of legal
propositions, the norm for decision was not a matter of pure caprice.
The judge always drew it from the facts of the law, which had been
established either on the basis of his own knowledge or of evidence,
i. e. from usages, from relations of domination and of possession,
from declarations of wilt, and, chiefly, from contracts. Given these
facts, the norm was given; it was impossible to separate the question
of fact from the question of law.

Today we have the identical situation when there is no legal
proposition in existence for the case that is to be decided. The judge
can only ascertain the existence of the usages, of the relations of dom-
ination, of the legal relations, of the contract, of the articles of asso-
ciation, of the testamentary disposition involved in the litigation, and
on this basis find a legal norm independently. Neither the ascertain-
ment of the facts nor the free finding of the norm for decision appears
as a subsumption of the case in litigation under a proposition relating
to possession. All attempts to construe, all artificial heaping up of
paragraph upon paragraph of a code, can deceive only a biassed mind
as to the truth that a decision according to a legal proposition is possi-
ble only where there is a legal proposition already in existence.

It is true, according to juristic terminology the question to be
determined in a case of this kind is one of fact and not of law. But
the judicial decision was rendered not only on the basis of the facts
ascertained but also on the basis of a norm for decision which the
judge had drawn from the facts. This norm for decision, indeed,
is not as yet a legal proposition. It lacks the formulation in
words, the claim to universal validity, the authoritative publication,
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but it is a part of the valid law, for if this were not true the judge
would have no authority to decide the litigation according to it. Even
in this case therefore the question of fact cannot be separated from the
question of law.

But even where a legal proposition has been found which covers
the instant case, the legal proposition does not yield the decision
without more ado. The legal proposition is always couched in general
terms; it can never be as concrete as the case itself. It may define the
term “accessories” ( Zubehor) never so minutely, the question still
remains whether the subject of the litigation falls within this definition
or not. Here too the judge must ascertain the facts; here too he must
decide independently whether the ascertained facts correspond to the
definition of “accessories” contained in the legal proposition. Wheth-
er the judge answers this question in the affirmative or in the nega-
tive, the judgment is always rendered on the basis of a norm for deci-
sion which he has found independently, and which decides the ques-
tion whether or not the subject matter of the litigation is part of the
“accessories. ” Even where this norm for decision merely individuali-
zes the content of the legal proposition in concrete form, it is never-
theless not identical with the norm found in the legal proposition; for
the question what constitutes “ accessories” is something different from
tile question whether a certain object is a part of the “accessories. ”In
such a case, the prevailing tendency in juristic science invariably as-
sumes that we have a decision as to a question of law; one speaks of a
question of fact only where the subsumption under the legal proposi-
tion is not controverted or is incontrovertible. But it is clear that in
this case, as in the earlier cases, the question of fact, the ascertained
facts, cannot be dissociated from the question of law, the norm for
decision which the judge has found at this very moment. This concrete
norm for decision, which the judge has deduced from the facts, is in-
troduced between the legal proposition which contains the general
norm for decision and the ascertainment of the facts by the judge.

Whether the judge, therefore arrives at his decision independ-
ently of a legal proposition or on the basis of a legal proposition, he
must find a norm for decision; only, in the latter case, the judicial
norm for decision is determined by the norm contained in the le-
gal proposition, whereas in the former case it will be found quite
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independently. The more concrete the legal proposition, the more
precisely the judicial norm of decision will be determined by the norm
of the legal proposition; the more general the legal proposition, the
more independently and the more freely the judicial norm will be
found. But there are legal propositions which grant an unlimited dis-
cretion to the judge. Examples of this kind in private law are the legal
propositions on abuse of a legal right, on grobes und leichtes Verschul-
den, on good faith, on unjust enrichment. In criminal law and in ad-
ministrative law they also play an important part. In these cases, the
legal proposition does indeed appear to contain a norm for decision;
actually, however, it is merely a direction to the judge to find a norm
for decision independently. It is as if the legal norm left the decision
to the free discretion of the judge. These cases seem to belong to the
second group. This however is a matter of appearance only; in reality
they belong to the former, where the judge finds the decision freely.
The upshot of all of this is that the difference between a decision ac-
cording to a legal proposition and one not according to a legal proposi-
tion is a difference of degree merely. The judge is never delivered up
to the legal proposition, bound hand and foot, without any will of his
own, and the more general the legal proposition, the greater the free-
dom of the judge.

Every norm for decision contains the germ of a legal proposition.
Reduced to that part of its content that is basic principle, couched in
words, proclaimed authoritatively with a claim to universal validity,
the norm for decision becomes a legal proposition. This is true even
where it is merely a concrete individualization of the concept con-
tained in the legal proposition. Let us say, for example, that the norm
has declared that a certain object is subsumed under the legal concept
of “accessories” ; there lies in this declaration the germ of the legal
proposition that objects of this kind are always “accessories. ” Consid-
ering the matter historically, we may say that most legal propositions
arose out of norms for decision. As to the greater part of our codes we
call show positively how the legal propositions were extracted from
the decisions contained in the corpus iuris; and where the corpus iu-

ris does not state decisions, but legal propositions, these, with rare
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exceptions, undoubteédly have had their origin in norms for decision
which were first enunciated by a jurist when a dispute was submitted
to him for decision.

It is possible that now and then legal propositions were thought
out by jurists without reference to a definite decision. The rule of the
Prussian law about the“ Erbschatz” perhaps arose in this way; for, ac-
cording to credible reports, an “Erbschaiz” has never been met with,
either before or after; the same may be said of the so-called Schulfille
(moot cases). Of course these can be only very insignificant legal
propositions. We can also say that a legal proposition is prior in time
to the norms for decision where a statute regulates an institution in or-
der to introduce it, particularly where the latter is imported from a for-
eign country, as, for instance, the statute concerning companies with
limited liability or the statute containing the Héferecht of the Austrian
peasants. But apart from these exceptions the concrete, as is usual,
is prior to the abstract; the norm for decision, to the legal proposi-
tion.

The creation of a legal proposition out of the norms for decision
requires that further intellectual effort be applied to the latter; for we
must extract from them that which is universally valid and state it in a
proper manner. This intellectual labor, whosoever it may be that is a-
ble to do it, is called juristic science. The Historical School of juris-
prudence has taken infinite pains to show how “customary law,” or,
to put it more accurately, legal propositions of “customary law,” arise
immediately in the popular consciousness. It is a vain endeavor.
Lambert has shown conclusively that with the exception perhaps of le-
gal maxims, legal propositions do not arise in the popular conscious-

ness itself. Legal propositions are created by jurists, preponderantly
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