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FOREWORD

It Is often said that a book must be written in a manner that per-
mits of summing up its content in a single sentence. If the present
volume were to be subjected to this test, the sentence might be the
following; At the present as well as at any other time, the center of
gravity of legal development lies not in legislation, nor in juristic sci-
ence, nor in judicial decision, but in society itself. This sentence,
perhaps, contains the substance of every attempt to state the funda-

mental principles of the sociology of law.

THE AUTHOR

Paris, on Christmas Day, 1912.
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The Practical Concept Of Law

There was a time, and indeed it does not lie very far behind us,
when the university trained the physician for his future profession by
requiring him to commit to memory the symptoms of the various disea-
ses and the names of such remedies for them as were known at the
time. This time is past. The modern physician is a natural scientist
who has chosen the human body as his field of investigation. Similar-
ly, not much more than a century ago, the mechanical engineer was
littte more than a mechanician to whom his master had imparted the
manual skill required for the building of machines. Here too a change
has taken place. The present-day mechanical engineer is a physicist
who studies the nature of the materials which he is to use and the ex-
tent to which their reactions to various external influences take place
in conformity with observed and observable laws. Neither the physi-
cian nor the mechanical engineer any longer, in a purely craftsman-
like manner, acquires merely the skill required for his profession, but
chiefly an understanding of its scientific basis. The same development
has taken place long ago in countless other fields.

In jurisprudence, however, the distinction between the theoreti-
cal science of law ( Rechtswissenschaft) and the practical science of
law ( Rechislehre) , i. e. practical juristic science, is being made only
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just now, and, for the time being, the greater number of those that
are working in this field are not aware that it is being made. This dis-
tinction, however, is the basis of an independent science of law,
whose purpose is not to subserve practical ends but to serve pure
knowledge, which is concerned not with words but with facts. This
change, then, which has taken place long since in the natural sci-
ences is taking place in jurisprudence also, in the science which An-
ton Menger has called the most backward of all sciences, “to be lik-
ened to an out-of-the-way town in the provinces, where the discarded
fashions of the metropolis are being worn as novelties. ” And it will
not be barren of good results. The new science of law will bring about
much enlightenment as to the nature of law and of legal institutions
that has hitherto been withheld from us, and doubtless it will also
yield results that are of practical usefulness.

There is little that is more instructive to the jurist than the study
of those spheres of juristic knowledge in which the change has already
taken place, e. g. that of the general theory of the state or that of his-
tory of law. Let us glance at the latter for a moment. The idea that the
law is to be interpreted in its historical relations was not unknown to
the Romans. Both Gaius and the fragments of the Digest abound with
historical references. Even the glossators and the postglossators have
made abundant use of the data of legal history. Moreover the great
French scholars and the fine Dutch scholars of the sixteenth, seven-
teenth, and eighteenth centuries can properly be referred to as histori-
cal and philological jurists. The German publicists of the seventeenth
century have also worked along historical lines. The same is true of

the English, possibly from the days of Fortescue. Blackstone is a
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perfect master of the art of explaining historically such parts of the ex-
isting law as appear to be inexplicable. But it was the Historical
School of jurisprudence that first made the history of law, which until
then had been studied exclusively for the sake of a better understand-
ing of the positive law, an independent science; made her the mis-
tress of her own household. To the modern legal historian it is a mat-
ter of indifference whether the results of his investigations are of any
practical usefulness or not. They are to him not a means, but an end.
Nevertheless, ever since legal history ceased to be a handmaiden to
dogmatic legal science, she has rendered the most invaluable services
to the latter. Present-day dogmatics owes its greatest scientific a-
chievements to fructification by legal history. The importance of legal
history for legal science, however, rests not so much upon the fact
that it is history as upon the fact that it is a pure science, perhaps the
only science of law that is in existence today. And what an inexhaust-
ible source of stimulation and instruction legal history has become for
theoretical and practical economics, as well as for legislation! Would
this have been possible if it had not given up its original limited aims
and methods?

Human thinking is necessarily dominated by the concept of pur-
pose, which determines its direction, the selection of its materials,
and its methods. And with reference to these things the thinking of
the jurist is conditioned by the practical purposes pursued by juristic
science. When a structural-iron engineer is thinking of iron, he does
not have the chemical element in mind, but the article of commerce
with which the foundries are supplying him for his buildings. He will
be interested only in those properties of iron that are of moment for i-
ron construction, and when he studies these properties he will employ
such methods as are suitable for the workshop of the builder who e-
rects iron structures. He will not take thought to develop methods of
scientific investigation, for the structural-iron engineer is not interest-
ed in scientific results; for practical purposes scientific exactness
would be not only superfluous, but too expensive, time-consuming,
and difficult. It is sufficient if the structural-iron engineer does those
things which he can do best, and leaves to others the things which
they can do better. This, of course, is not, in itself, a detriment.
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