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Abstract

As a type of legal right, the incipiency of the Right
to Privacy may be tracked back to the 19th Century. In
1890, Warren and Brandeis firstly used the concept of
the Right to Privacy. The United State thereafter gradu-
ally established the legal position of the Right to Privacy.
In the middle 20th Century; the “Universal Declaration
_pf Human Rights” , “the International ‘Govenant on Civil
and Political Rights” and other international human
rights documentaries acknowledged the status of a basic
human right of the Right to Privacy. Thus, The Right to
Privacy became a topic that specially .concemed and

widely argued by jurisconsults all over the world. The
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start of focus on and discussion of the Right to Privacy in China is later
than other countries, so there are still many points, either in theory or
in practice, urgently need to be clarified. The focus of the thesis is how
to establish the legal protection of the Right to Privacy. This thesis is
divided into five parts.

The Introduction Part is meant to explain the background and re-
search methodology of the Right to Privacy research, and to specify the
purpose an(; research value of this thesis.

The key topic of the Chapter 1 discusses the concept of the Right to
Privacy. This thesis gave the concept of the Right to Privacy, by con-
clusion and summary of various theories, as “the Self — Decision Right
on the affairs of private sphere in order to protect the human dignity” .
Through the analysis of the relation between the Right to Privacy and the
ngh; of Freedom and' thé Righit of Personality, the conclusion of the
Right to Privacy embedding the double charadterisfies of both the Right
of Freedom and the Right of Personality can be drawn, and it will be
clearer to establish the independent meaning and legal status of the
Right to Privacy. ' - ’ A =

In the second Chapter I point out the justification of the protection
of thie' Riglit to' Privacy as a legal 'right.‘ In western theory and practice,
thi€ recognizirig of the Right to Privacy is derived from the liberalism tra-
dition of the partition of publicsphere and private sphere: On the matter
of the value of the Right to Privacy, Germany believes the protection of
the Right to Privacy is established on the basis of the human dignity;

while American emphasizes that. the foundation is the individual autono-
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my ‘under the thought of liberalism, though Germany and American fol-
low different ways on the value of the Right to Privacy, the substantial
nature of the value of the Rightt6 Privacy:is the same and “human dig:
nity” and “autonomy” aré unified on the common ground of “Human
Being” . The value. of the Right to Privacy.reflects the spirit of the
modern Humanism, ‘it is: not only a basic: inherent ‘natural right, but a
fundamental right as objective value order.

Chapter 3 is relating the general measures and principles of estab-
lishing the protection of the exercise of the Right to Privacy. The Right
to Privacy as a fundamental right shall be subject to the genetral princi-
ples .and restriction provisions of the exercise of general rights. This the-
sis believes that “consent” is the general principle of the protection and
exercise of the Right to Privacy; the “public interest” and “other’s
rights” are the reasons to restrict the Right to.Privacy, and the “lawful”
and “non —arbitrary” are the. conditions to restrict the Right to Privacy.
The nature of the restriction of the Right to Privacy is the ¢onflicts be-
tween the Right to Privacy and other rights or powers, while the solution
is the “interest balancing test” . The interest balancing test are, first to
take basic balancing by using “the Hierarchy of Values” , and second-
ly, in the event of particular case judging, “the Principle of Propor-
tion” shall be abided by.

Through analysis on the conflict between the Right to Privacy and
other three kinds of rights (or power) of the Right to Life, Press Free-
dom and Surveillance, Chapter 4 is going to explore the detailed interest

balancing elements during the conflicts between the Right to Privacy and
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other fundaniental rights ( power), and try to find the general resort to
solve the rights conflicts on the Right to Privacy. This Chapter deems
the developing process of the Right to Privacy is just the: procéss of gam-
ing and combating between ‘the Right to' Privacy .and other personal
rights, others rights, other entities’ rights and state power, and during
such process, ‘the Rightto Privacy has been receiving more and more
concerns, meanwhile, the protection of the Right to Privacy. has been
gradually strengthened. o : !

The last chapter addresses the protection ‘of the Right-to Privacyin
China. Along with the development of economy and technology, and the
awakening of the humanity dignity , it beécomes an urgent issue for China
to' establish the legal protection system of the Right. to Privacy. Through
the comparison of the legal protection system 'of the Right to Privacy a-
mong U. S. , Germany and Japan, and the legal protection system with
distinct ‘Chinese characteristics shall be established through taking refer-
ences from the experiences of the developed countries. -

Key Words: The Right to Privacy, Human Dignity, Autonomy,

)

Consent, Interest Balancing
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