THE ENVIRONMENTAL
LAW AND COMPLIANCE

HANDBOOK

JAMES F. BERRY .J.p., pu.D.
MARK S. DENNISON ,.p.




The Environmental Law and
Compliance Handbook

James F. Bérry, J.D., Ph.D.

Mark S. Dennison, J.D.

McGraw-Hill

New York San Francisco Washington, D.C. Auckland Bogota
Caracas Lisbon London Madrid Mexico City Milan
Montreal New Delhi San Juan Singapore

Sydney Tokyo Toronto



Library of Congress Cataloging-in-Publication Data

Berry, James F.

The environmental law and compliance handbook / James F. Berry, Mark S. Dennison.

P cm.
Includes index.
ISBN 0-07-134094-7
1. Environmental Jaw— United States. [. Dennison, Mark S. II. Title.
KF3775.B42 2000

344.73'046—dc21 00-022357

McGraw-Hill 7

A Division of The McGraw-Hill Companies

Copyright © 2000 by The McGraw-Hill Companies, Inc. All rights reserved. Printed
in the United States of America. Except as permitted under the United States
Copyright Act of 1976, no part of this publication may be reproduced or distributed in
any form or by any means, or stored in a data base or retrieval system, without the
prior written permission of the publisher.

1234567890 DOC/DOC 06543210
ISBN 0-07-134094-7

The sponsoring editor for this book was Robert Esposito, the editing supervisor
was Frank Kotowski, Jr., and the production supervisor was Pamela A., Pelton.
It was set in Times New Roman by James F. Berry.

Printed and bound by R. R. Donnelley & Sons, Inc.

McGraw-Hill books are available at special quantity discounts to use as premiumns and
sales promotions, or for use in corporate training programs. For more information,
please write to the Director of Special Sales, Professional Publishing, McGraw-Hill,
Two Penn Plaza, New York, NY 10121-2298. Or contact your local bookstore.

This book was printed on recycled, acid-free paper
containing a minimum of 50% recycled, de-inked fiber.

Information contained in this work has been obtained by The McGraw-Hill Companies, Inc.
(“McGraw-Hill) from sources believed to be reliable. However, neither McGraw-Hill nor
its authors guarantee the accuracy or completeness of any information published herein and
neither McGraw-Hill nor its authors shall be responsible for any errors, omissions, or dam-
ages arising out of use of this information. This work is published with the understanding
that McGraw-Hill and its authors are supplying information but are not attempting to ren-
der engineering or other professional services. If such services are required, the assistance
of an appropriate professional should be sought.

CIP




The Environmental Law and
Compliance Handbook



For Lynn,
Who makes it all worthwhile

J.F.B.

For Tracey,

Who makes even the cloudy days
seem sunny and bright

M.S.D.



Preface

Environmental professionals—whether they are working as in-house
environmental managers or outside environmental consultants—must
possess a full understanding of the seemingly unmanageable body of
environmental laws and regulations, and know how those regulations
apply to particular types of business operations, manufacturing processes,
hazardous substances and wastes, and so forth. Even though most
environmental laws have been in existence for quite some time, the broad
system of environmental regulation remains complex, and its
understanding is further confounded by periodic statutory amendments,
ongoing changes to existing regulations, and the continuing introduction
of new ones. The Environmental Law and Compliance Handbook is
intended to serve the needs of environmental professionals by providing
comprehensive guidance on the complex array of federal environmental
laws and implementing regulations that environmental professionals must
know and master in order to be successful in their positions as
environmental managers, compliance officers, engineers, and consultants.

The book has been organized into eight distinct parts, each of which
essentially corresponds to a particular type of environmental medium (i.e.,
water, land, and air) or specialized area governed by the environmental
laws presented within that part. Part I, Introduction, serves to explain the
purpose and coverage of the book, as well as introduce some basic
principles of administrative law which are necessary to understand fully
the nature and scope of authority granted to governmental agencies
charged with the administration and enforcement of the environmental
laws and implementing regulations. Part I1, Origins of U.S. Environmental
Regulation, first explains the common-law theories of trespass, strict
liability for ultrahazardous activities, nuisance, and negligence, which may
form the basis for claims of environmental liability and which are separate
and distinct from the statutory claims that may arise under environmental
laws enacted by federal and state legislatures. Also included in this part is
a full discussion of the National Environmental Policy Act of 1969 and its
system of environmental impact review. NEPA is included here because
it was the first major federal environmental law enacted in the United
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States, and laid a foundation for other environmental legislation that was
soon to follow. Part IIl, Water Pollution Control, focuses on federal laws
that control water quality, and includes chapters dealing with the
regulation of water pollution under the Clean Water Act and Safe Drinking
Water Act. PartIV, Air Pollution Control, explains the detailed regulatory
scheme for controlling air pollutant emissions under the Clean Air Act.
Part V, Hazardous and Toxic Substance Regulation, is the largest part of
the book and covers the primary federal laws governing the generation,
storage, handling, disposal, and cleanup of hazardous substances and
wastes, as required by the Resource Conservation and Recovery Act, the
Comprehensive Environmental Response, Compensation and Liability
Act, the Federal Insecticide, Fungicide, and Rodenticide Act, and the
Toxic Substances Control Act. In Part VI, Pollution Prevention, the
authors turn to a full discussion of the important subject of pollution
prevention, explaining the policy and goals of the Pollution Prevention Act
of 1990, and examine federal and state programs that focus on waste
minimization and recycling. Part VIL, Environmental Control of Land Use,
explains environmental laws designed to control the adverse impacts of
certain types of land use activities on the environment, in particul
regulation of land use activities in wetlands, coastal areas, and endangered
species habitats under Section 404 of the Clean Water Act, the Coastal
Zone Management Act, and the Endangered Species Act. Finally, Part
VIII, The International Perspective, rounds out the coverage of the book
with a discussion of international environmental law and policy.

The authors have endeavored to write the book in such a way that it will
serve the needs of the environmental professional regardless of the level
of his or her experience. For the environmental professional in pursuit of
an educational degree or license, the book functions as a detailed textbook
of environmental law and regulation. For the experienced environmental
manager, engineer, compliance officer, or consultant, the book is a
professional desk reference that can be consulted to refresh one's
knowledge or obtain answers to questions about a specific environmental
law or set of regulations. For the less experienced environmental
professional, or one who has specialized knowledge in a particular area of
environmental regulation but only a general understanding of other areas,
the book serves as a useful handbook for determining and evaluating
regulatory compliance requirements.

James F. Berry
Eimhurst, Illinois

Mark S. Dennison
Westwood, New Jersey
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