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To my students at Smith College,
for demonstrating that citizens can recover
the ability to think constitutionally



Foreword

As the Constitution enters its third century, we are witnessing what
appears to be a polar shift in how the constitutional system operates.

While the Constitution does not mention political parties, the framers
promptly organized broadly based national parties in order to make
the brave new system work. For most of our history the cohesive force
of party loyalty usefully offset the centrifugal force of separate executive
and legislative branches. The party that won the presidency also won
a majority of both houses of Congress. In the second half of this
century, however, voter loyalty to parties has declined. Now we usually
elect a president of one party and a majority of the other party in one
or both houses of Congress. In the resulting divided government, there
is no counterforce to the centrifugal pull of the separate branches
away from one another, and when we are governed poorly, neither
party can fairly be held accountable.

The Committee on the Constitutional System was organized in 1982
as a nonpartisan, nonprofit organization of citizens concerned about
this and other problems of national governance. Most of the members
have served in either the Congress or the executive branch or both
or have addressed the subject as scholars. Although not in full accord
on the solutions to the problems of ineffective and unaccountable
government, they are convinced that these problems demand widespread
and intensive public discussion.

The Committee has sponsored two earlier books directed to this
need. Reforming American Government, a compendium of basic papers
on the strengths and weaknesses of our constitutional system, was
edited by Professor Donald L. Robinson and published by Westview
Press in 1985. Constitutional Reform and Effective Government, a
detailed analysis and criticism of the government’s institutional structure
and of proposed remedies, by James L. Sundquist, was published by
the Brookings Institution in 1986. And the Committee issued a summary
report of its own conclusions and recommendations in 1987. (Copies
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X Foreword

of the 1987 report, entitled “A Bicentennial Analysis of the American
Political Structure,” are available from the Committee on the Consti-
tutional System, Suite 410, 1755 Massachusetts Avenue N'W, Washington,
DC 20036.)

With the benefit of grants from the Ford, CBS, Rockefeller, Hewlett,
MacArthur, and American Express foundations and the Dillon Fund,
and with additional support from our members, 10,000 copies of each
of these works have been distributed throughout the country and
discussed in twenty regional gatherings as well as in the Committee’s
regular meetings in Washington.

Those discussions have indicated the need to update the presentation
of the problem and potential solutions in a pro-and-con format designed
to encourage broad debate and understanding. A further grant from
the Dillon Fund has made this possible, and we are very pleased that
Professor Robinson has taken on this new challenge.

The 1988 vote has once again (for the fifth time in the last six
presidential elections) given the country a divided government. Looking
ahead, the Committee has asked Lloyd Cutler and James Sundquist to
join with other scholars and practitioners in examining the consequences
of divided government during the first year of the Bush administration.
A basic premise of the resulting coedited volume is that the nation
must either find new institutional approaches and devices for making
divided government work or devise reforms to reduce the risk of its
recurrence. Westview will publish the work in the fall of 1990 as a
companion to the present volume.

This sequence will bring needed attention to a profound public
question: Can our government perform adequately in the third century
of our national life?

Lloyd N. Cutler

C. Douglas Dillon

Nancy Landon Kassebaum

Co-Chairs

Committee on the Constitutional System



Preface

This book is a primer for debate about the fitness of the American
political system as it moves toward the twenty-first century. It focuses
on structural matters: the electoral process, the major institutions of
the federal government and how they interact, and what we can do
when they perform ineffectively or abuse their powers. This focus on
structure has led us to exclude certain topics that come to mind when
people discuss “constitutional reform.” We do not, for example, consider
an amendment to allow prayer in school or ban abortions. These are
important questions, but they do not affect the structure of the gov-
ernment directly. They will be accomplished or blocked by the existing
machinery. Nor do we devote attention to the judiciary. This choice
is perhaps harder to justify, given our focus on institutions and their
interactions. Our reasoning is that the courts are functioning well
enough at the moment. The threats to the viability of our system in
the twenty-first century arise not from the judiciary but from the
political system. Nor do we address the federal system: questions of
the distribution of functions between the federal and state governments.
Again, these are important questions, and in this case they certainly
do affect the structure of constitutional government. But they are
separate from the focus I have chosen.

The Introduction (Chapter 1) notes that the framers set the example
for bold action on structural reform and continued to innovate, even
after the Constitution was ratified and put in operation. In fact, structural
innovation has been an ongoing tradition in America.

Part 1 presents a survey of recent developments in three areas that
arouse deep concern among political leaders, scholars, and ordinary
citizens. Because we are, most fundamentally, a constitutional democ-
racy, we turn first to the electoral system. Americans have always scorned
politicians and heaped ridicule on the humbug of political campaigns.
Recently, however, for many voters distaste has turned to disgust and
finally to cynicism and apathy. In Chapter 2, we analyze these devel-
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Xii Preface

opments and relate them to the decline of our political parties. Next
(Chapter 3), we look at the recent performance of the government as
manager of a modern, national economy. We try to penetrate the
political rhetoric that surrounds economic issues and to determine
whether the structure of government has contributed to our difficulties
in this area. The survey concludes in Chapter 4 with the troubled
story of foreign relations and control of the war powers since World
War II.

Part 2 begins the debate over the need for basic reform of the
American political system. In Chapter 5, we present one side of the
argument: the contention that structural reforms, including constitu-
tional amendments, are necessary to preserve effective, accountable
government into the twenty-first century. In Chapter 6, we outline the
rebuttal: the argument that the flexibility and adaptability of the
American system have been amply demonstrated over the past two
hundred years and that the framers’ Constitution embodies wisdom
that we dare not abandon in these troubled times.

Part 3 proceeds on the assumption that structural reforms are at
least worth considering. It presents a dozen separate proposals, under
three headings: How We Choose Our Leaders; How Government Works
Together; and What We Do When Government Fails.

The format for each proposal discussed in Part 3 is the same. We
begin with a statement of “The Existing Situation,” outlining the
provisions of the Constitution and laws on the issue in question. Next,
to frame the debate, we present “The Basic Proposal” in the form of
a resolution that advocates the reform in question. We briefly discuss
the implications of the resolution and, in some cases, show how the
reform in question can be modified in various ways. The next section,
called “Relevant Facts,” gives the necessary background for considering
each proposal. The core of each presentation is a pair of sections that
outline the case for and against the proposed change. A concluding
section (“You Decide”) puts two or three questions that drive toward
a decision on the resolution.

In Part 3, we look at electoral changes first, because the effective
use of the ballot is fundamental to a democracy. Chapter 7 presents
a discussion of six proposals to reform the electoral system. The first
is a change in the length of terms for members of Congress, a
constitutional amendment put forward in various forms through the
years by many political leaders, including President Lyndon Johnson.
The second is a device that could probably be put in place by federal
statute: allowing voters in all federal elections to vote for a “team
ticket,” thereby casting a ballot for all candidates nominated by a given
party. The third and fourth proposals are designed to reform campaign
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finance: one (requiring a constitutional amendment) would put a cap
on campaign spending; the other (by statute or party rules) would
provide public funds for television broadcasting of candidates’ appeals.
The fifth (requiring a constitutional amendment) is a proposal to
eliminate the electoral college and provide for the direct election of
presidents. The sixth and final proposal in this section (also requiring
an amendment) would eliminate the office of vice-president and other-
wise provide for succession to the presidency.

In Chapter 8, we consider four suggestions for improving the in-
teraction of the government’s parts. The first two proposals would
enable the president (by constitutional amendment) to select members
of Congress for his or her cabinet and clear the way for the president
(by informal agreement) to appear regularly before Congress to answer
questions about the administration’s policies and actions. The final two
proposals discuss methods of revising the War Powers Resolution and
compelling a balanced budget.

Chapter 9 turns to measures for coping with stalemates and break-
downs—when the system functions so badly that we need to resort to
extraordinary procedures. The first would incorporate into the Con-
stitution, by amendment, a means of dissolving the government and
holding new elections before the full terms of office have expired. The
other would introduce, by amendment, a means of enacting legislation
by national referendum.

Chapter 10 concludes this series by asking whether reforms, if we
want them at all, should be considered each on its own merits, one
by one, or in packages. The Constitution is a complicated, delicately
balanced whole. Changing one aspect will influence others. To achieve
the desired effect and to keep the system balanced, we may wish to
consider reforms in combination.

Part 4 accepts as its premise the idea that reforms are needed and
asks how to proceed. Continuing with the pro-and-con format, Chapter
11 debates the merits of the traditional method of amending the
Constitution (originating in Congress) versus the approach that orig-
inates in the states and proceeds to a national convention.

The book concludes with the text of the Constitution, Suggestions
for Further Reading, and a listing of current members of the Board of
Directors of the Committee on the Constitutional System.

Donald L. Robinson
Ashfield, Massachusetts
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1

Introduction:
Government from
Reflection and Choice

Two centuries ago Alexander Hamilton, a leader of the drive for
political reform in America, persuaded New Yorkers that the Constitution
was worth a try. It was not perfect, he admitted, but its basic principles
were sound. Above all, it would hold the Union together. Besides, he
said, as experience revealed its flaws, we could amend it.!

Hamilton’s practical wisdom was deeply American. The important
thing was to stick together and to embrace our common commitment
to independence, liberty and government by consent of the governed.
The means we could work out and adjust as problems developed.

The founders themselves did not hesitate to alter the system of
government which they had created. When the people refused to accept
their assurances that the national government would respect civil
liberties, they quickly drew up a Bill of Rights and added it to the
Constitution. When the electoral college misfired in the election of
1800, they added the Twelfth Amendment, specifying separate votes
for president and vice-president.

Reform during the founding generation came in other ways, too,
besides constitutional amendments. When political leaders felt frustrated
as their programs faced defeat in Congress, they overcame their prejudice
against “factions” and formed political parties that bridged the separation
of powers.

Subsequent generations made further changes, some of them ab-
solutely fundamental. The Civil War generation abolished slavery and
established that no person could be denied the right to vote on account
of race. Progressives around the turn of the century fought for, and
eventually won, the direct election of senators and suffrage for women.
It took monumental efforts to accomplish these reforms, but the nation
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2 Chapter 1

was determined to learn from its experience and to improve the system
inherited from the founders.

Again, some of the most significant changes occurred without amend-
ing the Constitution at all. President Andrew Jackson and his allies
developed the national party convention for nominating presidential
candidates. Later in the century, as railroads crossed state lines and
conditions in the marketplace became too complex and changed too
rapidly for Congress to regulate them by statute, legislators created
the Interstate Commerce Commission. The Constitution provided sep-
arate branches of government to perform different functions, but here
was a body that made rules, enforced them and settled disputes about
them, all by itself.

In the twentieth century, Congress began to use the I.C.C. model
for many other problems: to regulate stock markets, to license radio
and television stations, to protect the right of working people to organize
into trade unions, and to keep watch over elections. Many citizens
were troubled by this development, which appeared to violate the spirit
of the constitutional separation of powers, and the Supreme Court
heard several cases that challenged one or another of these agencies.
But the Court decided that they did not conflict with the constitutional
provisions. As long as the commissioners were appointed in the usual
way (by the president, with Senate confirmation), and as long as
Congress retained the power to set the framework for the agencies,
and to amend the guidelines at its discretion, the Court thought they
represented a permissible adaptation of the Constitution to modern
demands.

The evolution of constitutional form has continued to our own time.
A recent example is the special prosecutor. Traditionally, it has been
one of the principal responsibilities of the executive branch to conduct
investigations and prosecute people suspected of engaging in criminal
acts. In the aftermath of the Watergate scandals, however, people began
to mistrust the executive branch itself. Could a president’s top aides
be trusted to prosecute themselves? The Constitution expects voters
to punish a corrupt administration, but the election of 1972 convinced
many people that a president involved in corruption could distort the
political process to an extent that threatened the integrity of the whole
system. Congress decided that the situation called for innovative mea-
sures. In 1978 -it adopted the Ethics in Government Act. In the event
that the Attorney General found any member of the executive branch
(including himself) plausibly accused of serious crimes, the act bound
him to ask a panel of judges to name a special prosecutor, independent
of the Justice Department, with full power to investigate the charges
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and, if he or she deemed them sufficiently serious, to prosecute the
officials in court.

There is no doubt that this procedure departs from the framers’
design. Yet the Supreme Court has endorsed it, apparently convinced
that experience in recent years justifies it.

What these developments show is that (as John Gardner has pointed
out) a living nation is not a finished monument. The pharoahs built
the pyramids, and they are still standing. We admire them, and we do
our best to preserve them exactly as they were built. The pharoahs
also built a form of government, but that has long since perished,
because it could not adapt to changing demands.

A nation lives by the continuing efforts of a caring, believing people.
Americans are united by a love for this land and by the challenge of
creating a nation from the diverse people who have made their way
here from all over the globe. (I include, of course, the so-called “native
Americans,” who came here earlier.) We are not of one “blood.” Our
national identity is bound up with the notion of becoming a people,
by blending many racial and ethnic strains.

We are also united by the Constitution. We are a people of the
covenant. The Constitution is our deepest bond. It is almost unthinkable
for us to consider abandoning it or exchanging it for another model.
It is far more than a mere form of government. It is the bedrock of
our legitimacy as a nation.

At the same time, we are a practical people, and we are not afraid
to consider our faults. That is why our political system has lasted for
two centuries. We adhere to it, but not rigidly.

Our system has been under great strain recently. Many of the problems
we confront seem to be rooted in the system itself. This book explores
those problems and attempts to discern whether they arise from the
usual stuff of politics (ignorance, haste, mischief, the clash of person-
alities), or from the tendency of the existing system to misdirect our
efforts to govern ourselves fairly and effectively.

In testimony in 1982 before a congressional committee called to
consider political reform, James MacGregor Burns offered two reasons
for thinking boldly about such questions. “First,” he said,

there may well be—in the tumultuous century that lies ahead of us,
there undoubtedly will be—a series of national and worldwide crises in
which the capacity of our system will be so sorely tested that many
Americans—perhaps rather suddenly—will feel an urgent need for change.
It’s very important, if we come to a point of great debate in this country
over alternative systems, that we have done our homework, that we have



