e




EVIDENCE
CASES, COMMENTARY,
AND PROBLEMS

David A. Sklansky
University of California, Los Angeles, School of Law

IA\S PE N

PUBLISHERS

1185 Avenue of the-Americas, New York, NY 10036

www.aspenpublishers.com




© 2003 Aspen Publishers, Inc.

All rights reserved. No part of this publication may be reproduced or
transmitted in any form or by any means, electronic or mechanical,
including photocopy, recording, or any information storage and retrieval
system, without permission in writing from the publisher. Requests for
permission to make copies of any part of this publication should be
mailed to:

Permissions

Aspen Publishers

1185 Avenue of the Americas
New York, NY 10036

Printed in the United States of America.
1234567890
ISBN 0-7355-27506-3

Library of Congress Cataloging-in-Publication Data

Sklansky, David A.
Evidence : cases, commentary, and problems / David A. Sklansky
p. cm.
Includes index.
ISBN 0-7355-2756-3 (alk. paper)
1. Evidence (Law)—United States. [. Title.

KF8934.556 2003
347.73'6—dc21 2002043892



EVIDENCE




EDITORIAL ADVISORS

Erwin Chemerinsky

Sydney M. Irmas Professor of Public Interest Law, Legal Ethics,
and Political Science

University of Southern California

Richard A. Epstein
James Parker Hall Distinguished Service Professor of Law
University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University

Marc and Eva Stern Professor of Law and Business
Columbia University

James E. Krier
Earl Warren DeLano Professor of Law
University of Michigan

Richard K. Neumann, Jr.
Professor of Law
Hofstra University School of Law

Kent D. Syverud
Dean and Garner Anthony Professor
Vanderbilt University Law School

Elizabeth Warren
Leo Gottlieb Professor of Law
Harvard University

EMERITUS EDITORIAL ADVISORS

E. Allan Farnsworth
Alfred McCormack Professor of Law
Columbia University

Geoffrey C. Hazard, Jr.
Trustee Professor of Law
University of Pennsylvania

Bernard Wolfman
Fessenden Professor of Law
Harvard University '



About Aspen Publishers

Aspen Publishers, headquartered in New York City, is a leading information
provider for attorneys, business professionals, and law students. Written by
preeminent authorities, our products consist of analytical and practical information
covering both U.S. and international topics. We publish in the full range of for-
mats, including updated manuals, books, periodicals, CDs, and online products.

Our proprietary content is complemented by 2,500 legal databases, containing
over 11 million documents, available through our Loislaw division. Aspen
Publishers also offers a wide range of topical legal and business databases linked
to Loislaw’s primary material. Our mission is to provide accurate, timely, and
authoritative content in easily accessible formats, supported by unmatched
customer care.

To order any Aspen Publishers title, go to www.aspenpublishers.com or call
1-800-638-8437.

To reinstate your manual update service, call 1-800-638-8437.

For more information on Loislaw products, go to wwuw.loislaw.com or call
1-800-364-2512.

For Customer Care issues, e-mail CustomerCare@aspenpublishers.com; call
1-800-234-1660; or fax 1-800-901-9075.

Aspen Publishers
A Wolters Kluwer Company




To Deborab, for everytbing



PREFACE

Evidence law is steeped in the drama of trials. It is critically important for any
lawyer who might ever step foot in a courtroom. And it is just plain fascinat-
ing. For all these reasons, I love teaching the subject, and most students seem
to enjoy learning it.

But students also tend to find evidence law difficult. The rules of evi-
dence are notoriously complicated and confusing. Much of evidence law
makes sense only against the backdrop of Anglo-American trial procedure,
with which law students typically have only limited familiarity. And stu-
dents—Ilike lawyers and judges—often are puzzled by the very nature of evi-
dence law: Is it statutory, judge-made, or a matter of applied logic?

I have tried in this book to capitalize on the inherent attractions of evi-
dence law and to minimize its difficulty. Because actual cases are more inter-
esting and more memorable than made-up problems, the book has more
cases than problems. The cases have been selected to illustrate the central
concepts and controversies of evidence law, not to provide encyclopedic cov-
erage of the subject, and they have been edited tightly. Problems have been
used selectively, sometimes to allow students to test their understanding of
particularly confusing rules, and sometimes to highlight and to spark reflec-
tion about ambiguities in the rules. Many of the problems are themselves
drawn from real cases. Because the Federal Rules of Evidence provide a con-
venient and now pervasive framework for thinking about evidence law, the
structure of the book tracks, wherever possible, the structure of the federal
rules. The major exceptions to the ban on hearsay, for example, are ad-
dressed in the same order here as in the Federal Rules of Evidence. Because
the legislative history of the federal rules, particularly the Advisory Commit-
tee’s Notes, have proved so highly influential, the cases are accompanied by
edited excerpts from the Advisory Committee Notes and, where relevant,
congressional reports and floor debates. Because academic commentary has
played such a large role in the development of evidence law—and because
much of that commentary is so interesting—I have added excerpts from the
writings of a wide range of scholars. Wigmore and Morgan are here, but so
are Mirjan Damaska and Jennifer Mnookin. These excerpts, too, have been
edited tightly, in part to allow room for multiple perspectives.

The first chapter of this book gives students the basic background infor-
mation they need about the nature and sources of evidence law and the con-
ventions of Anglo-American trial practice. I have tried to spell these matters
out as explicitly as possible. After the first chapter, though, I have kept my-
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self in the background. This is not a treatise. Nor is it a series of lectures. It is
a set of materials designed to illustrate the chief features of evidence law and
to facilitate lecture and class discussion. I have proceeded on the assumption
that my own students get quite enough of my own views in class, and that
other students probably are more interested in their instructors’ views than in
mine.

The book is designed so that it can be assigned cover-to-cover in a four-
unit course. The topics are arranged in the order that I cover them when I
teach evidence, but other instructors may choose to vary the sequence. In
view of the steadily increasing importance of scientific evidence, probabilistic
proof, expert testimony, and demonstrative exhibits, I have included more ma-
terials on these topics than evidence casebooks typically contain. I also have
included readings on certain other topics traditionally slighted in evidence
courses, such as questioning by the judge and by the jury. I have found that
students enjoy studying all of these issues, and I think they are sufficiently im-
portant to warrant the space I have given them. But instructors who disagree
can easily skip those portions of the book or assign readings from them selec-
tively.

My greatest debt by far is recorded in the dedication. But I also owe
some other thanks. Paul Bergman, Ken Graham, and John Wiley taught me
much of what I know about teaching evidence. My parents, Jack and Gloria
Sklansky, taught me much of what I know, period. Several hundred UCLA law
students sharpened my understanding of evidence law and made teaching the
subject a joy. Several students gave countless hours of their time to help me
improve this book and its supporting materials: Carolyn Hoff, 97; Christina
Johnson, '03; Hien Nguyn, ’03; Meghan Habersack, '04; Robert Horton, ’04;
and Jonathan Phillips, '04. My editors at Aspen—Lynn Churchill, Anne
Brunell, Barbara Roth, and the incomparable Carol McGeehan—were a
dream to work with. Steven Clymer, Daniel Richman, and several anonymous
reviewers criticized earlier drafts of the book perceptively and constructively.
Dr. Michael Beach graciously helped me with the “probability primer” in
Chapter 9. As always, the librarians and staff of the Hugh & Hazel Darling
Law Library provided superb research assistance, and Tal Grietzer gave me
splendid secretarial support. My colleagues have made UCLA a wonderful
place to teach and to write about law. And Joseph Edward Lambe Sklansky
kept his parents smiling throughout the work on this book.

David A. Sklansky

February 2003
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