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Preface to the Third Edition

This textbook is intended to furnish students in criminology, criminal justice, pre-law,
political science, and paralegal studies a concise yet comprehensive introduction to
substantive criminal law. The book is also an appropriate reference for the criminal
justice professional who needs to better understand the legal environment in which
he or she must function. Of course, laws vary substantially across jurisdictions, and
this text is not intended to be a substitute for independent legal research or compe-
tent legal advice.

Criminal law is among the most dynamic fields of American law. In this Third
Edition of Criminal Law, we have tried to capture some of the important develop-
ments that have taken place in the three years since the Second Edition was com-
pleted. All of the chapters have been thoroughly updated, and several new excerpts
from judicial decisions have been added. Some chapters have been substantially re-
organized to make them more coherent and reader-friendly.

To enhance the book’s pedagogical utility, we have expanded the use of exam-
ples and the “Case-in-Point” feature, which has proved popular in previous editions.
We have also incorporated a new feature, “Supreme Court Perspective,” that appears
in a number of chapters and highlights recent decisions of the U.S. Supreme Court
dealing with issues of criminal law and procedure.

Recognizing the increasing importance of the Internet in legal research, we have
expanded our treatment of web-based research in our appendix on legal research
methods. We have also incorporated “web-based research activities” into cach of the
chapters. We hope these changes make this book even more useful to students, in-
structors, and professionals.
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Introduction

One of the fundamental problems facing any society is how to achieve social control—
protecting people’s lives and property and vstabllshln(r socially desirable levels of
order. harmony, safety, and decency. Societies have (l(’Wl()p( . several informal means
of achieving this control, including family structures, social norms, and religious pre-
cepts. In contrast, law is a formal means of social control. Law can be defined as a
body of rules prescribed and enforced by government for the regulation and protec-
tion of society. Criminal law is that branch of the law pl()hlblhng certain forms of
conduct and imposing penalties on those who engage in prohibited behavior.

All modern societies have developed systems for administering criminal justice.
In democratic societies such as ours, a person cannot be convicted of a crime unless
he or she has committed a specific offense against a law that provides for a penalty.
This principle is expressed in the maxim nullen crimen, nulla poena, sine lege, a
Latin saying that means “there is no crime, there is no punishment, without law.” In
the United States, formal law governs every aspect of criminal justice, from the en-
actment of criminal prohibitions to the enforcement of those prohibitions and the im-
position of punishment.

Our criminal law prescribes both substantive and procedural rules governing the
everyday operation of the criminal justice system. Substantive criminal law pro-
hibits certain forms of conduct by defining crimes and establishing the parameters of
penalties. Procedural criminal law wgulat(s the enforcement of the substantive
law, the determination of guilt, and the punishment of those found guilty of crimes.
For example, although substantive law makes the possession of heroin a crime, the
procedural law regulates the police search and seizure that produce the inerimi-
nating evidence. The substantive law makes premeditated murder a crime; the pro-
cedural law determines the procedures to be observed at trial and, if a conviction
ensues, at sentencing.

Figure 1.1 provides an overview of the system of eriminal law and procedure that
exists in this country. The figure suggests three fundamental principles at work:

I. Constitutional supremacy. In keeping with the ideal of the rule of law, the
entire system of criminal law and procedure is subordinate to the principles
and provisions of the United States Constitution. The Constitution sets forth
the powers of government, the limits of those powers, and the rights of indi-
viduals. The Constitution thus limits government’s power to make and enforce
criminal sanctions in several important ways. These limitations are enforced by
judicial review, which is the power of courts of law to invalidate substantive
laws and procedures that are determined to be contrary to the Constitution.

1o

. Federalism. There is a fundamental division of authority between the national
government in Washington, D.C., and the fifty state governments. Although
both levels of government have authority and re spmml)l]lh in the realm of
criminal justice, most of the day-to-day peacekeeping function is exercised by
the states and their political subdivisions (primarily counties and cities). Each
of the states has its own machinery of government as well as its own constitu-
tion that empowers and limits that government. Each state constitution im-
poses limits on the criminal justice system within that state. Of course, the
provisions of the state constitutions, as well as the statutes adopted by the state
legislatures, are subordinate to the provisions of the U.S. Constitution and the
laws adopted by Congress.
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The United States Constitution
sets forth general powers and limits of government
and specifies the rights of individuals

The Federal Government
is responsible for

defining and punishing
federal crimes

The State Constitutions
set forth the powers and
limits of the fifty state
governments

The U.S. Congress
enacts laws setting

forth federal crimes
and punishments

The Executive Branch| | The Federal Courts| | State Legislatures| | State and Local State Court Systems
enforces federal laws interpret the laws enact laws setting Law Enforcement, | | interprets state laws
Prosecutes cases by deciding forth state criminal Prosecutorial and | | by deciding
Supervises particular cases prohibitions and Corrections particular cases
punishments penalties Agencies

FIGURE 1.1 Overview of the American System of Criminal Law and Procedure

3. Separation of powers. The national government and each of the fifty state
governments are constructed on the principle that legislative. executive, and
judicial powers must be separated into independent branches of government.
Thus, the federal government and the states have their own legislative branches,
their own executive branches, and their own system of courts. The legislative
branch is responsible for enacting laws that \l)(’(l‘\ crimes and pumshm( nts.
The executive branch is responsible for enforcing those prohibitions and for
carrying out the punishments imposed by the judicial branch, but it is the judi-
cial branch that interprets the laws and ensures that persons charged with
crimes receive fair treatment by the criminal justice system.

B L R R R R I

What Is a Crime?

Every crime involves a wrongtul act (actus reus) specifically prohibited by the crimi-
nal law. For example, in the crime of battery, the actus reus is the striking or offensive
touching of another person. Even the failure to take action can be considered awrong-
ful act if the law imposes a duty to take action in a certain situation. For example, a
person who fails to file a federal income tax return is guilty of a federal offense.

In most cases, the law requires that the wrongful act be accompanied by crimi-
nal intent (mens rea). Criminal intent does not refer to a persons motive or reason
for acting, but merely to having formed a mental purpose to act. To convict a person
of a crime, it is not necessary to know \vll\' a person committed a crime. It is ()nl\‘ nec-
essary to show that the individual mtenh()n.lll\ committed a prohibited act. An unin-
tentional act is usually not a crime although, as we will discover, there are exceptions
to this principle. Moreover, in certain instances, one may be held criminally responsi-
ble irrespective of intent. Crimes of this latter nature are classified as strict liability
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offenses. A good example of a strict liability offense is selling liquor to a minor. (Strict
liability offenses and general elements of crimes are discussed in Chapter 4.)

Felonies and Misdemeanors

Criminal law distinguishes between serious crimes, known as felonies, and less se-
rious offenses, called misdemeanors. Generally speaking, felonies are offenses for
which the offender can be imprisoned for more than one year; misdemeanors carry
jail terms of less than one year. Common examples of felonies include murder, rape,
h(lndppm(r arson, assault with a deadly weapon, robbery, and grand larceny. Typical
misdemeanors include petit theft, slmple assault and b(ltt&‘l’\/’, public drunkenness, dis-

orderly conduct, prostitution, gambling, and various motor vehicle infractions.

Societal Interests Served by the Criminal Law

We can distinguish among types of crimes by the underlying societal interests that
give rise to Ll‘lll]llldl pr()lnl)ltl()ns ()l)\l()usl\ government has a dnt\ to protect the
h\e and property of citizens—this is the essence of the social contract on which dem-
ocratic government is based. But society also has an interest in protecting the public
peace, order, and safety. Traditionally, the preservation of public mmallt\ has been
regarded as an important function of the criminal law, although recently this notion
hd.s come under attack. Increasingly, the protection of the public health and the
preservation of the natural environment are being recognized as societal interests
that should be furthered by the criminal law. Fmd]l\ society has an interest in effi-
cient and honest public administration and, in pdrtl(uldr the administration of jus-
tice. Table 1.1 lists the societal interests served by the criminal law and shows some
particular crimes that relate to each interest. The table also indicates the chapters in

Table 1.1 An Overview of Types of Crimes and the Societal Interests Involved

Societal Interest Being Served Examples of Crimes Discussed in

Assault and Battery, Rape and Sexual
Battery, Murder, Manslaughter, Spousal
and Child Abuse, Kidnapping, Stalking

Protection of Persons Against Chapter 6, “Offenses Against Persons”

Violence

Protection of Private Property

Maintenance of Traditional Morality

Public Health and the Natural
Environment

Public Peace, Order, and Safety

Honest and Efficient Public
Administration and the
Administration of Justice

Vandalism, Theft, Burglary, Arson,
Extortion, Forgery, Larceny, Fraud,
Embezzlement

Prostitution, Sodomy, Obscenity, Incest,
Bigamy, Indecent Exposure, Lewd and
Lascivious Conduct, lllegal Gambling,
Alcohol and Drug Offenses

Fishing and Hunting Violations, Smoking
Violations, lllegal Toxic Waste Disposal,
lllegal Air Pollution

Disorderly Conduct, Incitement to Riot,
Motor Vehicle Offenses, Loitering,
Weapons Violations, Alcohol and Drug
Offenses

Resisting Arrest, Bribery, Perjury, Obstruc-
tion of Justice, Contempt of Court, Escape

Chapter 7, “Crimes Against Property”
(See also Chapter 10, “White-Collar
and Organized Crime”)

Chapter 8, “Offenses Against Public
Morality” (see also Chapter 9, “Alcohol
and Drug Offenses”)

Chapter 11, “Offenses Against
Public Health and the Environment”

Chapter 12, “Offenses Against Public
Order and Safety” (see also Chapter 9,
“Alcohol and Drug Offenses”)

Chapter 13, “Offenses Against Justice
and Public Administration”
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this book that deal with the different types of crimes. Note that some of the crimes
relate to more than one societal interest.

Crime: An Injury Against Society

As suggested by the previous discussion of the societal interests served by the crim-
inal law, our legal system regards crimes not merely as wrongs against particular vie-
tims but as offenses against the entire society. Indeed, there does not have to be
an individual victim for there to be a crime. For example, it is a crime to possess co-
caine, even though it is unlikely that a particular individual will claim to have been
victimized by another person’s use of the drug. This is a crime because society,
through its governing institutions, has made a collective judgment that cocaine use is
inimical to the public welfare. Similarly, certain consensual sexual acts (for example,
sodomy) remain crimes in some |un&(hct10ns because communities continue to re-
gard such actions as contrary to public morality. Of course, as society evolves and its
standards change, behaviors that were once defined as crimes (for c\(unpl(' fornica-
tion) are no l()ngel subject to criminal sanction. Over time, the particular prohibi-
tions of the criminal law more or less reflect an evolving social consensus about both
what is right and wrong and what is public and private. When a particular criminal
prohibition is no longer supported by societal consensus (for example, adultery), it is
apt to be nnenf()lce(l or be stricken from the laws.

Because crime is an injury against society, government, as society’s legal rep-
resentative, l)ring% (']mrge s against persons A(cuw(l of committing crimes. In tlw Inited
States, we have a federal sy stem—thdt is, a division of power dl](] responsibility between
the national and state governments. Both the national government and the states enact
their own criminal laws. Thus, both the national government and the state governments
may prosecute persons accused of crimes. The national government initiates a prose-
cution when a federal (national) law has been violated; a state brings charges against
someone who is believed to have violated one of its laws. (Chapter 2 discusses the or-
ganization of courts and the various actors in the criminal justice system.)

Criminal Responsibility

The criminal law, indeed our entire legal system, rests on the idea that individuals
are responsible for their actions and must be accountable for them. This is the es-
sential justification and rationale for imposing punishments on persons convicted of
crimes. On the other hand, society recognizes that certain individuals (for example,
young children) lack the capacity to appreciate the wrongfulness of their conduct.
Suml‘lrl_\a factors beyond individuals’ control can lead them to commit criminal acts.
In such instances the law exempts individuals from responsibility. Moreover, there
are situations in which acts that would otherwise be crimes might be justified. The
best example of this is committing a homicide in self-defense. Individuals can in-
voke a host of defenses beyond a sunple denial of guilt. Indeed, a substantial body
of law is devoted to the topic of eriminal responsibility and defenses. We examine
this topic in some detail in Chapter 14.

The Role of the Crime Victim

Because the government prosecutes criminals on behalf of society, the vietim of a
crime is not a party to the criminal prosecution. By filing a (()mpLunt with a law en-
forcement agency, a victim initiates the process thdt leads to plosecntlon, but once



