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Foreword

Jim Ramstad, Minnesota, 3* District

U.S. House of Representatives

More than two centuries ago, our nations brilliant and visionary founders wrote
a truly remarkable document which has withstood the test of time and flourished
as an example for new democracies around the world—our Constitution. All
Americans should be very proud of our nation’s steadfast approach to upholding
the guiding principles as written in the Constitution.

Today our 200-plus-year-old Constitution is just as relevant as it was in 1787.
The new, second edition of Constitutional Law and the Criminal Justice System
does a masterful job of explaining why. As this tremendous resource clearly shows,
we must give great credit to the visionaries who drafted our Constitution. While
you can read the Constitution in a matter of minutes, you will not appreciate its
wonders until you examine each word, phrase and clause. That’s what Constizu-
tional Law and the Criminal Justice System accomplishes so well. One person’s
interpretation of the Constitution will differ greatly from another’s. So, too, does
one generation’s interpretation differ from another’s. That is why the study of con-
stitutional law is a never-ending process. The America of the 21 century differs
markedly from that of 1787. The challenges America faces today simply didn’t
exist in earlier times. And the challenges of change are occurring at a faster and
faster rate and affecting more and more people because of technology.

As a Member of Congress and former constitutional law professor at Ameri-
can University, I am a firm believer in our Constitution and how it has worked to
help all people receive fair and just treatment. I am filled with wonder at how our
Constitution still applies so effectively to Americans’ lives today.

I highly commend J. Scott Harr and Kiren M. Hess for writing this second
edition of Constitutional Law and the Criminal Justice System. This outstanding
text on constitutional law will greatly expand readers’ appreciation for our Con-
stitution’s amazing durability. The authors have done all Americans a tremendous
public service.
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Foreword

William Finney

St. Paul (Minnesota) Chief of Police

The authors of this text have accomplished something that was heretofore diffi-
cult to achieve: combining the philosophy of a complicated subject with its prac-
tical application. The U.S. Constitution, as important as it is to every
citizen—especially those employed in the criminal justice system—is not easy to
fully grasp. The mountains of case law arising from efforts to interpret the Con-
stitution’s “true meaning” are evidence to this. It can be even more challenging for
those working in the field to apply it properly, often with only a split-second to
evaluate the circumstances and react.

Young police officers may think that comprehension of the U.S. Constitution
is beyond them because they are not lawyers. Others might think the odds are
against their being immersed in an action or incident that could evolve to the level
of review by the U.S. Supreme Court. They would be wrong on both counts.
Criminal justice professionals are expected to know the law and to apply it, as the
very next call could result in a pivotal case before the Court. This is part of the
excitement and responsibility of our profession.

Professor Harr and Dr. Hess have succeeded at presenting this lofty subject
in an understandable, hands-on manner that would, frankly, benefit every Amer-
ican to review. It is apparent they have lived, worked and taught what they write
about. Criminal justice professionals, whether newly hired or seasoned cops, cor-
rectional officers, probation officers or employed in any other area of our crimi-
nal justice system, will particularly benefit from the subject matter of this book
and the masterful way it is presented.



Preface

Constitutional law—no other subject affects our daily lives as does the Constitu-
tion of the United States. Each of us can go about our lives in a fairly predictable,
safe way because of the guarantees and freedoms assured by our Constitution.
Within the Constitution lies our guarantee of personal freedom. And yet how
many Americans, those who are protected by this document every moment of
their lives, know much about it? Most have never read it. Few have studied it.
Even fewer take the time to contemplate the implications of this incredible doc-

ument . . . one many have died for, while others continue to risk their lives to
be able to live under. Dare we say most Americans take their Constitution for
granted.

What we, the authors of this text, have had personally reinforced as we have
written this book is how wonderfully “simply complex” the U.S. Constitution is.
It is brief and to the point, but serves as the cornerstone of the most fair and work-
able legal system to ever exist in any culture. Perhaps more emphasis should be
made on the study of the Constitution by young people. It is something we are
all affected by, so everyone should know about it. We expect people who are going
1o drive on public roads to have a driver’s license that shows they know the rules
of the road, but few people understand the rules our country has established that
we are expected to abide by. Whether taking the course this text is being used for
was voluntary or otherwise, you have a unique opportunity that will make you a
more informed American.

When you walk into any law library, the sheer volume of material is over-
whelming, Yet to remain law, every one of these books must balance ever so deli-
cately on that one other, much smaller, document—the U.S. Constitution. This
is a heavy burden for the Constitution to bear, yet it has done so admirably for
over two centuries. And all you have to do to see that it continues to do so is to
maintain an awareness of current events. The American living law changes before
your very eyes. Changing your focus from the comics and sports section to the
national, and even local, sections of the newspaper proves the law changes with
societal norms.

Perhaps it is the very essence of the Constitution that makes it such a diffi-
cult, yet fascinating, work to study. When the document was drafted in 1787, it
was never meant to be an all-inclusive compendium of legal answers. It was
intended as a basic framework within which all other law must remain. It is such
a powerful document that any laws people try to impose on it that do not meet
its tenets are simply void. Period. However, the difficulty faced by Rosa Parks and
other American heroes who have stood up for their constitutional rights remind
us that the process is not quite that easy.

Those drafting the Constitution had a timeless vision. They knew society
would change, as would its needs. They realized they could never foresee all the

xix
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issues their country would confront (and what issues there are!). But what the
framers of our Constitution successfully accomplished was to develop the charters
that established our uniquely American legal system. The basic organizational
structure is created so no one person, royalty or dictator, shall ever have total rule,
and so that a handful of precious basic rights are assured. This is what the U.S.
Constitution is about. It is really quite simple.

So why does a course in constitutional law strike fear into the hearts of stu-
dents everywhere? The answer is because anything that has worked so well for so
many, for so long, must have some built-in complexity. And it does—interpreta-
tion. Just saying “interpretation” makes it all sound simple. It is not. Many dif-
ferent things affect interpretation of the Constitution: the time, societal norms
and politics. Let there be no mistake: constitutional interpretation is political.
This is why a very powerful act any president wants to have is the chance to carry
out is to appoint justices to the U.S. Supreme Court. This text addresses the awe-
some power the Court has in being the final arbiter of which laws are constitu-
tional and which are not. In this role, the Supreme Court becomes the ultimate
maker of law.

In the famous case of Marbury v. Madison (1803) the Court considered
whether it had the authority to review laws passed by the Congress—and the
Court declared that it did. Some argue that by so doing, the U.S. Supreme Court
has become the de facto ultimate lawmaking body in our country. So it becomes
very important to political leaders to have justices on that bench whose ideologies
are in accord with theirs. Politics does play a very real part in interpreting laws.

The Constitution works because those who wrote it more than 200 years ago
provided only basic tenets, leaving the challenge of interpreting them as they
relate to current issues. For example, free speech issues are decidedly different
today than two centuries ago—but the basic idea remains. The First and Fourth
Amendments still guide government investigations, but such matters as the use of
very sophisticated electronic eavesdropping and computer equipment now
become an issue.

So it is how people interpret the Constitution that can cause confusion. For all
who are certain how the Constitution should be read (in their favor, of course),
others are just as sure it should be interpreted differently. And today’s issues of
abortion, gun control and the environment beg for interpretation, flip-flopping
back and forth, up and down, through our legal system, always searching for a final
interpretation. Most often, the U.S. Supreme Court, as the final arbiter of law, tells
us what the interpretation is—until the Court makes a change itself. Or until
another case with a slightly different twist than previous cases is decided differently.

Little wonder that when you begin your study of constitutional law frustra-
tion looms. “It just does not make sense,” you say. But wait. The Constitution
does make sense. What is confusing are the interpretations and arguments people
develop to try and make the Constitution work for them. It is more accurate to
say it is the people who are confusing, and confused, rather than the document
itself. Sometimes, with enough effort, persistence and good legal argument, a
decision is reached, and thus law is made that does not always seem to make sense.
But when you return to the basic tenets of the Constitution itself, recalling the
purpose for which it was drafted, the very sensible basics are there.
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It is not the intent of this text to argue positions, advocate legal philosophy
or take political positions. We have received lengthy letters from political groups
attempting to persuade us to take positions on issues. We don't. As students of the
Constitution and as educators, we want to help you develop a working knowledge
of the document. From there you can take it where you wish. It is your right and
duty to make informed decisions of your own.

Don't get frustrated. If something does not seem to make sense, stop and
reexamine it from a different perspective. This is how people successfully argue
their points. Do not take everything at face value, and do not take it too seriously.
Work with it, think about it, challenge yourself. Develop your understanding of
the Constitution a bit at a time. It is far too large a pool of knowledge to leap into
without learning the basics first. Ease into it. To do so any other way will result
in unnecessary frustration. Soon enough you will find yourself immersed in the
subject and as fascinated with it as others are.

This text is unlike most traditional legal works and was prepared this way
intentionally. Our teaching experience and feedback from students and educators
alike gave us the resounding message that there was a desire for something other
than a traditional casebook approach to learning “con law.” While there is cer-
tainly a place for traditional texts, people with whom we consulted wanted a text
that fell between basic civics books and law school-level casebooks. Our text was
written in response to what many told us they wanted. It is different, however,
and this paradigm shift has not been embraced by the entire academic commu-
nity. But for those who want an easy, painless journey through the fascinating
study of American constitutional law, this text was written for you.

This approach to the study of constitutional law was welcomed by a reviewer
of the manuscript who wrote:

To clarify my attitude about this text I am going to start off this review with a point

from my past. Some years ago I was in the midst of a civil trial in Denver. During

a break I went down to the courthouse law library to check on a point of law. While

standing in all my pin-striped splendor reading a casebook, a young, obviously

poor woman, dragging a small child, approached me. She asked, “Are you a

lawyer?” I responded, “Yes.” She then asked, “Can you show me the book that has

my rights in i?” I looked around at all the thousands of books in the rather large
library and had an awakening. I realized that I could not even begin to explain
where to look. I gave her some vague advice about legal aid and hurried from the
room. Within a year I quit my city job and started the road to finding how I could
teach the law to other-than-driven law students and those who were already sure

they knew it. I wish at the time there had been a book like Constitutional Law and
the Criminal Justice System to refer to that woman.

We have written the text to make the learning as enjoyable and productive as
possible. It was written with you, the student, in mind. We have developed a nat-
ural progression to help you build your knowledge. Even the layout was done in a
way that will make the learning less tedious. You will notice lots of white space to
make the reading easier, with enough space to make notes or references as you pro-
ceed. Plain language is preferred to legalese. The traditional casebook approach to
teaching constitutional law has been abandoned here because it is simply too dif-
ficult a way to learn legal basics. Some in academia believe constitutional law must
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be taught from casebooks. We take issue with that philosophy. While that
approach might work well in law schools, it is our experience that the textbook
approach works best for undergraduate students and those in police academies or
in training facilities. Court opinions are important, and you will have opportuni-
ties in this text to learn how to read them and, in fact, read and brief some.

Finally, be aware that mastering the basic concepts of constitutional law is
only the beginning. American law is unique in that it can, and does, change to
meet the changing needs of the society it serves. A part of the knowledge you will
acquire is how to keep current with this changing, constantly evolving area of law.

Wee are excited for you as you begin this educational journey. American con-
stitutional law is not a stagnant, boring subject. It is a vital, stimulating topic that
is arguably the duty of every American to know . . . and to appreciate.

The authors would like to thank the reviewers of this text for their insightful
comments and suggestions: Mitch Chamlin, University of Cincinnati; Bill
Kitchens, University of Louisiana—Monroe; Wayne Logan, SUNY-Albany; Milo
Miller, Southeast Missouri State; John Wyant, Illinois Central College; Caryl
Lynn Segal, University of Texas—Arlington; Gene Straughan, Lewis Clark State
College.

Thank you to Nancy Bode, assistant professor at Metropolitan State Univer-
sity, School of Law Enforcement, Criminal Justice and Public Safety, for her assis-
tance in researching changes for this edition. A special thank you to Christine
Hess Orthmann for proofreading and indexing and for preparing the Instructor’s
Manual.

Scott would like to acknowledge more individuals than can be listed. Every
student he has taught has taught him even more. Everyone he has worked with
has also taught him. And as is always the case, thank you to Henry Wrobleski, his
mentor, to whom Scott remains committed to return the favor bestowed upon
him by doing the same for others.

Finally, Scott has a special thank you for his dearest wife, Diane Lacy Harr,
daughter Kelsey and son Ricky with whom he has always shared his dreams. And
from Kiiren, a special thank you to husband and best friend Sheldon, and to Chris-
tine and Tim—a family whose support and encouragement has been invaluable.

J. Scott Harr

Kiiren M. Hess



About the Authors

J. Scott Harr'’s interest in the law spans over 25 years from varied perspectives. He
has been employed as a social worker in youth diversion programs, has proudly
served as a police officer for three Twin Cities metropolitan communities and as
public safety director of one of these. He has taught classes in all areas of the law
for the past 15 years. While attending William Mitchell College of Law in St.
Paul, Minnesota, he received the Warren E. Burger Award. He also attended
Emmanuel College, Cambridge University (England). Harr has worked as a staff
investigator for a preeminent Twin Cities law firm and is a member of the U.S.
Supreme Court bar. As such, Harr is among attorneys permitted to practice before
the Supreme Court. He is a licensed attorney, police officer and private investiga-
tor. He founded Scott Harr Legal Investigations, which has been in business for
15 years. In addition to this text, he has coauthored and contributed to numer-
ous other titles. He is presently employed as resident faculty at Metropolitan State
University, School of Law Enforcement, Criminal Justice and Public Safety in
Saint Paul, Minnesota, and also teaches at Normandale Community College in
Bloomington, Minnesota.

Kiren M. Hess holds a PhD in English and in instructional design from the Uni-
versity of Minnesota and a PhD in criminal justice from Pacific Western Univer-
sity. Other Wadsworth Thomson Learning texts Dr. Hess has coauthored are
Criminal Investigation (Sixth Edition), Criminal Procedure, Corrections in the 21*
Century: A Practical Approach, Introduction to Law Enforcement and Criminal Jus-
tice (Sixth Edition), Introduction to Private Security (Fifth Edition), Juvenile Justice
(Third Edition), Management and Supervision in Law Enforcement (Third Edi-
tion), The Police and the Community: Strategies for the 21* Century (Third Edi-
tion), Police Operations and Seeking Employment in Criminal Justice and Related
Fields (Third Edition).

She is a member of the Academy of Criminal Justice Sciences, the American
Association of University Women, the American Correctional Association, the
American Society for Industrial Security, the American Society for Law Enforce-
ment Trainers, the American Society of Criminologists, the Association for Super-
vision and Curriculum, the International Association of Chiefs of Police, the
Minnesota Association of Chiefs of Police, the National Institute of Justice, the
Police Executive Research Forum and the Text and Academic Authors Associa-
tion, which has just named Dr. Hess to their Council of Fellows.

iii



Brief Contents

SECTION1 A Foundation for Understanding Constitutional Law, 1
1 An Historical Overview, 3
2 An Overview of Our Legal System, 33
3 The Supreme Court of the United States: The Final Word, 51
4 Researching the Law, 67
SECTIONII The Guarantees of the Constitution to Citizens:
Civil Rights and Civil Liberties, 83
5 Equal Protection Under the Law: Balancing Individual, State and
Federal Rights, 85
6 The First Amendment: Basic Freedoms, 113
7 The Second Amendment: The Gun Control Controversy, 143
SECTIONIII ~ Constitutional Amendments Influencing
the Criminal Justice System, 169
8 The Fourth Amendment: An Overview of Constitutional
Searches and Seizures, 171
9 Conducting Constitutional Seizures, 199
10 Conducting Constitutional Searches, 221
11  The Fifth Amendment: Due Process and Obtaining
Information Legally, 257
12  The Sixth Amendment: Right to Counsel and a Fair Trial, 283
13 The Eighth Amendment: Bail, Fines and Punishment, 305



SECTION IV Coming Full Circle, 329

14 The Remaining Amendments and a Return to the Constitution, 331
Epilogue, 345
Appendixes, 347
Glossary, 383
Author Index, 392

Subject Index, 393



Contents

SECTION 1 A Foundation for Understanding Constitutional Law, 1

1 An Historical Overview, 3
Introduction, 4
Where It All Began, 4
Contributions from the Past, 5
Development of the United States of America, 8
Colonial Dissension Grows, 8
The First Continental Congress, 10
The Tension Mounts, 10
The Revolution Begins, 11
The Second Continental Congress, 12
The Declaration of Independence, 12
What It Cost the Signers, 13
The Articles of Confederation, 14
The Influence of the Magna Carta, 15
The 1787 Convention of Delegates—A Move Toward the
Constitution, 16
The Constitution Takes Shape, 17
The Constitution of the United States: An Overview, 19
The Signing of the Constitution, 22
Ratification, 23
A Balance Is Struck with the Bill of Rights, 25
The Bill of Rights: An Overview, 26
A Living Law, 28
A Near Timeless Document, 29
Freedom Isnt Free, 29
Where the Declaration of Independence and Constitution Are
Today, 30
Summary, 30

2 An Overview of Our Legal System, 33

Introduction, 34
The Basic Purpose of Our Legal System, 34
The Law Defined, 37
Development of the Law, 37

Stare Decisis, 38

The Continuing Need for Law, 39
American Law Lives, 39



vili Contents

Categorizing Law, 40
Who? (Jurisdiction), 40
What? (Criminal or Civil), 41
How? (Procedural), 42
The Components of our Legal System, 42
The Court System, 43
The State Court System, 44
The Federal Court System, 45
Officers of the Court, 47
Our Adversarial Judicial System, 48
Doctrines Governing What Cases Will Be Heard, 48

Summary, 49

The Supreme Court of the United States: The Final Word, 51
Introduction, 52
Authority for the Court, 53
Jurisdiction of the Supreme Court, 53
Judicial Review, 56
Judicial Review over Time, 57
Deciding What Cases to Hear, 57
The Supreme Court Justices, 58
Traditions and Procedures, 60
Opinions, 61
Interpretations, 62
Where Supreme Court Decisions May Be Found, 62
The Power of the Supreme Court, 63
Summary, 63

Researching the Law, 67
Introduction, 68
The Importance of Knowing How to Research the Law, 68
Popular, Scholarly and Professional Sources, 69
Primary and Secondary Sources, 71

Primary Information Sources, 71

Secondary Information Sources, 71
Reading Legal Citations, 72
Case Law, 73

Reading Case Law, 74

Briefing a Case, 76

Brief of Marbury v. Madison, 76

Brief of Miranda v. Arizona, 77
Shepardizing, 78



Contents ix

Computerizing the Law, 78
CD-ROM Technology, 79
The Internet, 79
The Law on the Web, 79

Summary, 81

SECTION II The Guarantees of the Constitution to Citizens: Civil Rights and
Civil Liberties, 83

5 Equal Protection Under the Law: Balancing Individual, State and

Federal Rights, 85

Introduction, 86

The Thirteenth Amendment, 86

The Fourteenth Amendment, 88

Discrimination Versus Prejudice, 90

The Roots of Racial Discrimination, 90
The Issue of “Separate But Equal,” 91

The Struggle for Equality, 92
The Rise of Affirmative Action Programs, 93
Reverse Discrimination, 95

Equality in the 21* Century, 97

Equal Protection in the Criminal Justice System, 98
Discrimination in Law Enforcement, 98
Discrimination in the Courts, 100
Discrimination in Corrections, 103
A Final Note, 106

Balancing State and Federal Power and Individual Rights, 106

Selective Incorporation, 107

A Check on Federal Power, 108

Summary, 109

6 The First Amendment: Basic Freedoms, 113
Introduction, 114
Freedom of Religion, 115
The Establishment Clause, 116
The Free Exercise Clause, 119
Interpretations, 121
Freedom of Speech, 123
Restrictions on Freedom of Speech, 123
Somewhat Protected Speech, 129
First Amendment Expression Rights of Off-Duty Police
Officers, 133
Freedom of the Press, 134
Balancing Freedom of the Press with the Right
to a Fair Trial, 136



X

Contents

SECTION III

The Right to Peaceful Assembly, 137
First Amendment Rights of Prisoners, 137
Summary, 140

The Second Amendment: The Gun Control Controversy, 143
Introduction, 144
Historical Background, 145
The Debate: Interpreting the Second Amendment, 146
Individual Rights Versus States’ Rights, 146
Current Legal Status of the Nonincorporated Second
Amendment, 147
Case Law and the Second Amendment, 148
States and the Second Amendment, 149
Concealed Carry Laws, 150
An Evaluation of State Gun Laws, 151
Federal Regulation and the Second Amendment, 152
The Brady Law, 153
The Violent Crime Control and Law Enforcement Act of
1994, 156
Strategies for Gun Control, 156
Child Access Protection Laws, 156
Handgun Safety Requitements, 156
Enhanced Sentencing Laws, 157
The Current Gun Control Controversy—Where Opinion and Fact
Meet Real Life, 157
In Opposition to Gun Control, 158
In Support of Gun Control, 159
Broadening of the Debate, 163
Finding Common Ground—Is a Compromise Possible? 163
A Final Consideration: Gun Control as a Political Issue, 164
Summary, 165

Constitutional Amendments Influencing the Criminal Justice
System, 169

8

The Fourth Amendment: An Overview of Constitutional
Searches and Seizures, 171
Introduction, 172
The Importance of the Fourth Amendment
to Law Enforcement, 173
The Clauses of the Fourth Amendment, 174
Two Interpretations, 174
Reasonableness, 175
Probable Cause, 176



