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This book is lovingly dedicated to the memory
of my late father-in-law, Mordecai (Mortie) Cohen,
to whom justice and compassion came naturally.
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to my mother-in-law, Dorothy (Dutch) Cohen,
who inspires by her example and caring insights.



—From

@thers say, Law is our Fate;
Others say, Law is our State;
Others say, others say
Law is no more,

Law has gone away.

"Law Like Love," by W. H. Auden (1939)
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Although we may never know with complete certainty the
identity of the winner of this year’s Presidential election, the
identity of the loser is perfectly clear.

— Justice Jobn Paul Stevens in his dissenting opinion
in Bush v. Gore



Introduction

The five justices who ended Election 2000 by stopping the Flor-
ida hand recount have damaged the credibility of the U.S. Su-
preme Court, and their lawless decision in Bush v. Gore prom-
ises to have a more enduring impact on Americans than the
outcome of the election itself. The nation has accepted the elec-
tion of George W. Bush, as it must under the rule of law. It
will have an opportunity to reassess this result in 2004. But the
unprecedented decision of the five justices to substitute their
political judgment for that of the people threatens to undermine
the moral authority of the high court for generations to come.

The Supreme Court, which consists of only nine relatively
unknown justices with small staffs, has wielded an enormous
influence on the history of our nation. It is the most powerful
court in the world—the envy of judges in every other country.
Presidents accept its rulings, even when disagreeing. The public
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eventually embraces much of what the justices say in their judg-
ments. Legislatures rarely seek to overrule their decisions.
Though only one part of our delicate system of checks and bal-
ances, the high court speaks the final word on many of the most
divisive and important issues of the day.* This enormous power
has always been viewed as legitimate because of the unique
status of the justices as transcending partisan politics, eschewing
personal advantage and pronouncing the enduring constitution-
al values of our nation. We defer to them because we respect
them.

Now in one fell swoop, five partisan judges have caused
many Americans to question each of the assumptions under-
girding the special status accorded these nine robed human be-
ings. Bush v. Gore showed them to be little difference from
ordinary politicians. Their votes reflected not any enduring con-
stitutional values rooted in the precedents of the ages, but rather
the partisan quest for immediate political victory. In so voting,
they shamed themselves and the Court on which they serve, and
they defiled their places in history.

Because the Supreme Court lacks the legitimacy and account-
ability that come with election and the power that derives from
the sword and the purse, its authority rests on public acceptance
of its status as a nonpartisan arbiter of the law. This moral
authority is essential to its continued effectiveness as an impor-
tant guarantor of our constitutional liberties. Unless steps are
taken to mitigate the damage inflicted on the Court by these
five justices, the balance struck by our Constitution between
popular democracy and judicial oligarchy will remain askew.

*The awesome power of the United States Supreme Court to declare uncon-
stitutional the actions of the other branches of government is nowhere explic-
itly granted by the Constitution itself. It was asserted by the justices in Mar-
bury v. Madison (1803).
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Preserving this delicate balance is essential to our liberties and
to our system of checks and balances. That is why I have writ-
ten a book about the Supreme Court decision rather than about
the election. Here I offer a critical assessment of the decision
itself as well as the motivations of the justices who rendered it.
I provide both direct and circumstantial evidence that some of
them were motivated by partisan advantage, while others were
motivated by expectation of personal gain. I explore the dan-
gerous implications of the decision in Bush v. Gore for all
Americans, regardless of party affiliation or ideology, especially
since the Supreme Court—prior to this case—was among the
last institutions whose integrity remained above reproach. Fi-
nally, I propose steps that can be taken to avoid any repetition
of this supreme injustice.

The majority ruling in Bush v. Gore marked a number of
significant firsts. Never before in American history has a pres-
idential election been decided by the Supreme Court.' Never
before in American history have so many law professors, his-
torians, political scientists, Supreme Court litigators, journalists
who cover the high court, and other experts—at all points along
the political spectrum—been in agreement that the majority de-
cision of the Court was not only “bad constitutional law”* but

3 <« ”4 <«

“lawless,”” “illegitimate,” “unprincipled,” “partisan,” “fraud-

>

ulent,” “disingenuous,” and motivated by improper consider-
ations.’ In addition to the remarkable expert consensus regard-
ing this case, there is also widespread popular outrage at what
the high court did. Though the level of this outrage tends to
mirror party affiliation, it is safe to say that the degree of con-
fusion over what actually happened is not limited to one party.
There are millions of Americans who do not strongly identify
with the Democratic Party—indeed, even some who voted for
George W. Bush—but who cannot understand how five justices
could determine the outcome of a presidential election. More-

over, the furor within the Supreme Court itself—among some
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justices and law clerks—is unprecedented in the annals of this
usually harmonious institution.

In light of these factors, many Americans who believed that
the Court was an institution that could be trusted to remain
above partisan politics are now experiencing a genuine loss of
confidence in the impartiality of the judicial branch of our
government. This widespread loss of confidence, reaching to
the pinnacle of our judiciary, should be the concern of all
Americans, because the Supreme Court has played such a crit-
ical role in the history of our nation. Without its moral au-
thority, we would be a less tolerant, less vibrant, and less free
democracy. The high court, throughout its long and distin-
guished history, has helped us—not always perfectly or swift-
ly—through crises of institutional racism, religious intoler-
ance, McCarthyism, systematic malapportionment, presidents
who deemed themselves above the law, and governors who
defied the Constitution. The Court stepped in when the other
branches of government were unwilling or unable to enforce
the constitutional rights of unpopular minorities. The justices
were always at their greatest when they could act unanimous-
ly and on principles that could be easily justified and widely
accepted. When they act in an unprincipled and partisan man-
ner—as they did in Bush v. Gore—they risk losing respect
and frittering away the moral capital accumulated by their
predecessors over generations. That is what Justice Stephen
Breyer was referring to when he wrote in his dissent in Bush
v. Gore:

[I]n this highly politicized matter, the appearance of a split
decision runs the risk of undermining the public’s confidence
in the Court itself. That confidence is a public treasure. It has
been built slowly over many years. . . . It is a vitally necessary
ingredient of any successful effort to protect basic liberty and,
indeed, the rule of law itself. ... [We] risk a self-inflicted
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wound—a wound that may harm not just the Court, but the

Nation.

That is why all Americans must care about this case and must
derive the appropriate lessons from it. The Supreme Court’s
moral capital will certainly again be needed in our future, and
so it is a tragedy that it has been dissipated for short-term par-
tisan gain in a case in which the Supreme Court had no proper
role.

The Constitution, after all, places the power to elect our pres-
ident in every institution of government but the judiciary. The
people vote for electors.” The electors vote for the president. If
this process produces no clear winner, then the Constitution
(and the laws enacted pursuant to it) assigns varying roles to
the Senate, the House of Representatives, the state legislatures,
and even the governors.® No role, however, is explicitly given
to the Supreme Court. James Madison, in recording his own
views of the constitutional debate as to how the president
should be elected, dismissed selection by the appointed judiciary
as “out of the question.”’

Indeed, the justices themselves seemed to initially recognize
the absence of a judicial role when they unanimously remanded
Bush v. Gore back to the Florida Supreme Court for that court
to explain whether it had improperly changed the election law
as enacted by the Florida legislature. The high court suggested
that if the state supreme court had changed duly enacted state
legislation, then it may have violated Article II of the Consti-
tution, which vests in state legislatures the authority to select
the manner by which electors should be chosen. It seems ironic
that the U.S. Supreme Court would take upon itself a judicial
function nowhere specified in the Constitution—effectively end-
ing a presidential election—while seeming to deny to the Florida
Supreme Court its traditional role in interpreting and reconcil-
ing conflicting statutes.



