Z= e il L NS

Or,\‘eil Sy

57

THE MCGRAW - HILL COMPANIES
FOR DONATION ONLY
NOT FOR RESALE

SECOND ED\iﬂO&"

MCGRAW - HILL EDUCATION
09-ASA-005

THE MCGRAW - HILL COMPANIES .
FOR DONATION ONLY
NOT FOR RESALE

Karen Judson

Sharon Hicks, CMA




GLENCOE

Karen Judson
Sharon Hicks, CMA

4

FORRERRL i R i R

fid McGraw-

New York, New York  Columbus, Ohio  Woodland Hills, California  Peoria, lllinois

Glencoe o ‘L



Judson, Karen, 1941-
Law and ethics for medical careers/ Karen Judson, Sharon Hicks,-2nd ed.
p. cm.
Rev.ed.of:
Law and ethics for health occupations.c1994.
Includes index.
ISBN 0-02-8047°
1. Medical ethics. ' 2. Medical jurisprudence. 3. Medical assistants-Professional ethics.
4. Medical assistants-Legal status,law, etc. 1. Hicks, Sharon, 1953- 1II. Judson, Karen, 1941-
Law and ethics for health occupations. III. Title.
[DNLM: 1.Allied Health Personnel programmed instruction. 2. Ethics, Medical programmed instruction.
3. Legislation, Medical programmed instruction. W 18.2J93L 1999]
R725.5.J83 1999
174’.2-dc21
DNLM/DLC
for Library of Congress 98-294233
CIP

Y

Glencoe/McGraw-Hill

A Division of The McGraw-Hill Companies

%)

Law and Ethics for Medical Careers, Second Edition

Copyright © 1999 by The McGraw-Hill Companies, Inc. All rights reserved. Printed in the United States of America. Except as
permitted under the United States Copyright Act of 1976, no part of this publication may be reproduced or distributed in
any form or by any means, or stored in a database or retrieval system, without prior written permission of the publisher.

Send all inquiries to:
Glencoe/McGraw-Hill
8787 Orion Place
Columbus, OH 43240-4027

ISBN 0-02-804755-9
7 8 9 024 05 04 03 02

Glencoe Law and Ethics for Medical Careers, Second Edition, is an educational tool, not a law practice book. Since the law
is in constant change, no rule or statement of law in this text should be relied upon for any service to any client. The reader
should always consult standard legal sources for the current rule or law. If legal counseling or other expert advice is needed,
the services of appropriate professionals should be sought. Between the time that Web site information is gathered and pub-
lished, it is not unusual for some sites to have closed.Also, the transcription of the URLs can result in typographical errors.
Text changes will be made in reprints when possible.



When you first considered preparing for a career as a health care practitioner, your primary
objective may have been to help others. Perhaps you remembered a physician, a medical
assistant, a nurse, or a physician’s assistant, who put you at ease and made your health care visits
less stressful or confusing. Perhaps you were drawn to the health care professions not only by a
desire to perform a useful service, but also because career opportunities were excellent or
because you excelled at and enjoyed high school science courses.

Whatever your reasons for enrolling in a course of study leading to a career as a health care
practitioner, by now you have probably realized that the human element is inseparable from the
scientific. It follows, as in any service where the lives and well-being of recipients are at stake,
that complex legal, moral, and ethical issues will arise and must be resolved. This is especially
true for health care practitioners.

Therefore, for your own welfare as a health care practitioner as well as for the welfare of the
patients and employers you will serve, it is essential that you acquire a working knowledge of the
laws and the ethical issues relevant to your choice of career. The laws for health care
practitioners vary from state to state, but ethical guidelines are basically the same for all
professions within the health care field.

Law and Ethics for Medical Careers, Second Edition, provides an overview of the laws and ethics
relevant to medical careers that can help guide you through the legal and ethical questions you
may reasonably expect to face as a health care practitioner.
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Chapter Structure

Each chapter begins with a page that previews what you will be studying:
OBJECTIVES. These describe the basic knowledge that can be acquired by studying the chapter.

KEY TERMS. This is an alphabetic list of important vocabulary terms found in the chapter. Key
terms are printed in bold-faced type and are defined in the margin of the page on which the term
is introduced in the text.

Several pages of exercises are found at the end of each chapter that will help you review, apply,
and build the knowledge related to the chapter material:

CHAPTER REVIEW. Questions that review facts given and cover points made in the text. Use
these questions to test your comprehension of the material, then review appropriate sections of
the text as necessary.

CASE STUDIES. Exercises that will allow you to practice your critical-thinking skills and use
knowledge gained from reading the text to decide how to resolve the real-life situations or theo-
retical scenarios presented.

INTERNET ACTIVITIES. Exercises that are designed to increase your knowledge of topics related
to chapter material and to gain expertise in using the Internet as a research tool. It is suggested
that you keep a resource notebook to record additional, useful Web sites as they are found. If Web
sites listed in the Internet Activities are no longer available or have been rearranged, conduct a
subject search for a new Web site to answer the questions that follow each activity.

To the Student vii
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Special Text Features

The following special feature boxes are located throughout the text:

CHECK YOUR PROGRESS. Short quizzes that allow you to test your comprehension of the
material just read. Answer the questions, correct answers to questions missed, and then reread
appropriate sections of the text to be sure you understand the material.

VOICE OF EXPERIENCE. Features that illustrate real-life experiences that are related to the text
material. If you have had similar experiences or know of others who have, share this knowledge
in classroom discussions.

ONTHE JOB. Features that quote real-life health care practitioners in various locations through-
out the United States as they encounter problems or situations relevant to the material discussed
in the text.

YOU BETHE JUDGE. Features that present case scenarios for your consideration, followed by
critical-thinking questions. Study each situation and then answer the questions based upon mater-
ial presented in the text and upon your own opinions.

FYT (FOR YOUR INFORMATION). Short features in the margins of the text that provide
interesting supplementary information. These features are included to give you a variety of
perspectives on issues discussed within the text.

COURT CASES. Reallife court cases that illustrate points made in the text. In each case, consider
the relevance of the case to your chosen career area and note the verdict. The legal citations at
the end of each court case indicate where you can find the complete text of a case for further
study.
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How to Use a Court Citatio

The following steps describe how to interpret a court citation using the example,
Kober v. Dial, 653 N.E.2d 524 (Ind. Ct. of App., July 26, 1995).

1.The italicized case name gives the names of the litigants, in this case, Kober v. Dial.

2. After the case name, the book is listed in which the case report may be found. Books containing
case reports are called reporters. Each reporter covers a specific geographic area of the country
and is named for that area.

Within the citation, the name of the reporter is usually abbreviated as indicated by the follow-
ing examples of reporters and corresponding abbreviations: Northeast (N.E.) Reporter, New
York Supplement (N.Y.S.), Northwest (N.W.) Reporter, Southern (So.) Reporter, Southwestern
(8.W.) Reporter, Atlantic (A.) Reporter, Pacific (P) Reporter. Sometimes the periods in citations
are omitted as in NE, NYS, NW, and so on.

Since each reporter consists of many volumes, the case citation specifies the volume number of
the reporter, a series number (when applicable), and the page number on which the case
report begins. The book for the example case is 653 N.E.2d 524.This means that the case is
reported in Volume 653 of the Northeast Reporter 2d series, beginning on page 524.

3.The state indicates where the case was tried; sometimes, the name of the court is also included
in the citation. The example case was tried in an Indiana Court of Appeals.

4.The year (sometimes the complete date) indicates when the decision was made. The decision
in Kober v. Dial was reached on July 26, 1995.

To the Student
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Areas of Competence

Student Edition Chapters

CLINICAL
Patient Care
* Maintain medication and immunization records. i
GENERAL (TRANSDISCIPLINARY)

Professionalism

e Project a professional manner and image. 1

« Adhere to ethical principles. il L@l

* Work as a team member. 2

e Adapt to change. 1

Communication Skills

e Treat all patients with compassion and empathy. 1,10,11,12

» Use professional telephone technique. 5

e Use effective and correct verbal and written communications. 5

» Serve as a liaison. 4,5,7

Legal Concepts

* Maintain confidentiality. 12855647 11

» Practice within the scope of education, training, and personal 12255
capabilities.

» Prepare and maintain medical records. 6,7, 11

* Document accurately. 506, 711

* Use appropriate guidelines when releasing information. 7

* Follow employer’s established policies dealing with the health 4
care contract.

* Maintain and dispose of regulated substances in compliance with 9
government guidelines.

* Comply with established risk management and safety procedures. 2,9

¢ Recognize professional credentialing criteria. 2

* Participate in the development and maintenance of personnel, 5,9
policy, and procedure manuals.

Instruction

* Locate community resources and disseminate information. 8

Operational Functions

* Apply computer techniques to support office operations. 7

Correlation Chart
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CHAPTER | | o
' Introduction to Law
and Ethics

After studying this chapter, you should be able to:

* Explain why a knowledge of law and ethics is important to health
care practitioners.

e Recognize the importance of professional codes of ethics.
* Distinguish among law, ethics, bioethics, etiquette, and protocol. ’

e Define moral values, and explain how théy relate to law, ethics,
and etiquette.

* In a generalized sense, state the consequences of illegal and
unethical behavior.

v : |
Key Terms bioethics g
defensive medicine ﬂ
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Why Study Law and Ethics?

health care practitioners Those
who are trained to administer med-
ical or health care to patients.

2 Chapter 1

Health care practitioners should study the laws and ethics that relate to
their respective professions to help them function at the highest possible
professional level. As today’s world has become more complicated, so too
have the practice of medicine and the laws governing that practice, mak-
ing it necessary for all health care practitioners to be informed concerning
their legal and ethical rights and responsibilities.

The study of law and ethics also brings into perspective the rights,
responsibilities, and concerns of health care consumers. With the
increased complexity of medicine has come the desire of consumers to
know more about their options and rights and more about the respon-
sibilities of health care providers. Today’s health care consumers are
likely to consider themselves partners with health care practitioners in
the healing process and to question fees and treatment modes. Do I
need to see a specialist? If so, which specialist can best treat my condi-
tion? Will T be given complete information about my condition? How
much will medical treatment cost? Will a physician treat me if I have no
health insurance?

Nearly every day the media report news events concerning individu-
als who face legal and ethical dilemmas over biological/medical issues.
For example, a grief-stricken husband must give consent for an abortion | J
in order to save the life of his critically ill and unconscious wife. Parents
must argue in court their decision to terminate life-support measures for
a daughter whose injured brain no longer functions. Patients with
HIV/AIDS fight to retain their right to confidentiality.

While the situations that make news headlines often deal with larger
social issues, legal and ethical questions are resolved daily, on a smaller
scale, each time a patient visits his or her physician, dentist, or other health
care practitioner. Who can legally give consent if the patient cannot? Can
patients be assured of confidentiality? Can a physician or other health care
practitioner refuse to treat a patient? Who may examine a patient’s medical
records?

Rapid advances in medical technology and increases in medical spe-
cialization have also added to the legal and ethical conundrums. For
example, contemporary court cases have debated these issues: Does the
husband or the wife have ownership rights to a divorced couple’s
frozen fertilized preembryos? Will a surrogate mother have legal visita-
tion rights to her offspring? Should modern technology be used to keep
those patients alive who are diagnosed as brain-dead and have no hope
of recovery? How should parenthood disputes be resolved for children
resulting from reproductive technology?

Moreover, in today’s environment, health care and health care liability
costs have increased sharply. According to the Health Care Liability
Alliance (HCLA), four factors have driven up these costs:

i :

LIABILITY INSURANCE PREMIUMS. The increase in frequency and size
of court awards in medical liability cases in recent years has led to large
increases in the cost of malpractice insurance for medical practitioners,
especially those practicing in high-risk specialties, such as surgery and
obstetrics.

) Kk o 16
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defensive medicine The practice
of ordering and/or performing med-
ical tests and procedures simply to
protect against future liability and to
construct for patients a medical
record that documents the health
care provider's judgment.

fraud Dishonest or deceitful prac-
tices in depriving, or attempting to
deprive, another of his or her rights.

summary judgment A decision
made by a court in a lawsuit in
response to a motion that pleads
there is no basis for a trial.

DEFENSIVE MEDICINE. Defensive medicine refers to the practice of
ordering tests and procedures simply to protect against future liability and
to construct for patients a medical record that documents the physician’s
judgment. This means that patients often undergo unnecessary tests and
procedures merely to protect the health care provider from legal liability.
It also means that a physician may elect not to order a high-risk procedure
or one that is cost-prohibitive because of liability risk.

HEALTH PRODUCT AND SERVICE COSTS. Also adding to the rising price
of health care are liability costs borne by drug companies, providers of
blood services, and manufacturers and distributors of medical products.

QN
MANAGED-CARE ORGANIZATIONS. Utilization review procedures used
by managed-care systems that restrict payment for patient health care ser-
vices may end in litigation, adding to the spiraling cost of health care.

Because rising costs, federal and state statutes, and ethical and moral
standards affect daily decisions in the workplace, health care practitioners
must have a working knowledge of those aspects of law and ethics that are
relevant to health care.

As illustrated in the following three court cases, a wide variety of legal
questions can arise for those engaged directly in providing health care
services, whether in a medical office setting or in an emergency situation.
Indirectly, sellers and manufacturers can be held legally responsible for
defective medical devices and products through charges of breach of war-
ranty; statements made by the manufacturer about the device or product
that are found to be untrue; fraud, intentional deceit; and/or strict liabil-
ity, for cases in which defective products threaten the personal safety of
consumers. (Fraud is discussed in further detail in Chapter 3.)

The cases on pages 4 and 5 involve summary judgment. Summary
judgment is a decision made by a court in a lawsuit in response to a
motion that pleads there is no basis for a trial because there is no genuine
issue of material fact. Therefore, the motion states, one party is entitled to
win as a matter of law. Summary judgment is available only in a civil action.

Surgery Judged Unreasonable Search

A New York trial court ruled that a request for authorization to surgically
remove bullet fragments from a murder suspect’s shoulder should be denied.

The defendant was charged with the murder of a security guard. When
arrested, he was in possession of the murder weapon, and X rays showed bullet
fragments in his left shoulder.

Denying the government’s request to remove the fragments, the court held
that the procedure would be an unreasonable search. Before the state may surgically search the
body of a presumed innocent man, it must show by substantial evidence that the method is safe,
has limited risk, will produce relevant evidence that can be obtained in no other way, and that
there is no other substantial alternative evidence.

The court approved the taking of a blood sample.

People of the State of New York v. Richard, 548 N.Y.S.2d 369 (N.Y., Albany Co. Ct., Sept. 13, 1989).

Introduction to Law and Ethics 3



having its annual picnic.

ambulance promptly.

County Liable in Ambulance Delay

In 1991 an Indiana man suffered a heart attack while mowing the lawn. He
took two nitroglycerin tablets while his wife called an ambulance. The
emergency operator took the wife’s call at 2:10 pM. and said an ambulance
would be dispatched. Because the ambulance had not arrived, 7 minutes later
the wife called a nearby fire station where the local branch of the emergency
medical squad was holding a meeting. An ambulance was sent immediately
when this call was received, and it arrived at the patient’s house in 1 minute.

The patient later learned that the emergency operator who was first called had never
dispatched an ambulance to his home. The chief deputy sheriff of the county explained that the
officer taking emergency calls was inexperienced as a dispatcher. “The officer had been the only
one assigned to monitor the emergency line on that day because the sheriff’s department was

The patient sued the county for negligence in operating the 911 emergency service. He
claimed he had suffered permanent heart damage because of the operator’s failure to dispatch an

The county moved for summary judgment based on the fact that it had no relationship with
the man that created a duty of care to him. The trial court granted the motion, but an appellate
court reversed the judgment. It held that the call to the emergency operator, in which the man’s
wife spoke of her husband’s heart attack and the immediate need for an ambulance, was sufficient
to establish knowledge that inaction could be harmful.

When the operator said an ambulance would be dispatched, he established that the county
explicitly agreed to assist the patient. Accordingly, the court held, the county had assumed a
private duty to the man and could be held liable for failure to dispatch an ambulance.

Koher v. Dial, 653 N.E.2d 524 (Ind. Ct. of App., July 26, 1995).

................................

Comparlng Aspects of Law and Ethics

In order to understand the complexities of law and ethics better, it is help-
ful to define and compare some basic related terms. Table 1-1 on page 8
summarizes the terms described in the following sections.

Law

law Rule of conduct or action pre-
scribed or formally recognized as
binding or enforced by a controlling
authority.

4 Chapter 1

A law is defined as a rule of conduct or action prescribed or formally rec-
ognized as binding or enforced by a controlling authority. Laws are
enacted by government to keep society running smoothly and to control
behavior that could threaten public safety. They are considered the mini-
mum standard necessary to keep society functioning.

Enforcement of laws is made possible by penalties for disobedience,
which are decided by a court of law or are rnandafOry as written into the
law. Penalties vary with the severity of the crime. Lawbreakers may be
fined, imprisoned, or both. Sometimes lawbreakers are sentenced to pro-
bation. Other penalties, appropriate to the crime, may be handed down
by the sentencing authority, as when offenders must perform a specified

A



Heart Valve Defect Creates Cause of Action

A federal appellate court for Pennsylvania held that a patient who was
implanted with a heart valve could recover damages for fraud and breach of
express Warrant?c ﬁrpm the manufacturer of the defective valve.

In 1982 the patient had surgery to replace a defective mitral valve in her
heart with an artificial Shiley valve. The surgery was successful, and the valve
functioned properly.

In the late 1980s the patient learned that strut fractures had occurred in about 1 percent of all
implanted Shiley valves. In almost every case in which fractures occurred, the patient died. The
patient sued the manufacturer of Shiley valves for negligent manufacture and design, strict product
liability, breach of implied warranty, breach of express warranty, and fraud.

At trial, summary judgment was granted to the manufacturer, based on the Medical Devices
Amendments of the Food, Drug and Cosmetics Act of 1938. A provision of the Food, Drug and
Cosmetics Act of 1938 extended to the federal government control of “therapeutic devices.” The
Medical Devices Amendments to the act were passed in 1976 to ensure the safety and
effectiveness of medical devices, including diagnostic products. The amendments require
manufacturers of medical devices to register with the Food and Drug Administration (FDA) and
follow quality control procedures. Some products must have premarket approval by the FDA,
while others must meet performance standards before marketing.

On appeal, the court ruled out the patient’s claims for negligent manufacture and design, strict
product liability, and breach of implied warranty. However, the appeals court reversed the grant of
summary judgment on the breach of express warranty and fraud claims. It held that genuine issues
of material fact existed as to (1) whether the manufacturer was liable under the terms of its
warranty for physical and emotional traumga occasioned by the need to take the valve from the
patient, and (2) whether the manufacturer érn gagé\‘d in fraud when it misrepresented the
performance level of the Shiley valve in its advertisements and letters to physicians.

Michael v. Shiley, Inc., 46 F.3d 1316 (C.A.3., Pa., Feb. 7 1995).

number of hours of volunteer community service or are ordered to repair
public facilities they have damaged.
Many laws affect health care practitioners, including criminal and civil

. statutes as well as state medical practice acts. Medical practice acts apply

" specifically to the practice of medicine in a certain state. Licensed health
care professionals convicted of violating criminal, civil, or medical practice
laws may lose their license to practice. (Medical practice acts are discussed
further in Chapter 2. Laws and the court system are discussed in detail in
Chapter 3.)

Ethics

An illegal act by a health care practitioner is always unethical, but an
ethics Standards of behavior devel- unethical act is not necessarily illegal. Ethics are concerned with stan-

oped as a result of one’s concept of  dards of behavior and the concept of right and wrong, over and above that

Aghtantkwrong. which is legal in a given situation. Moral values—formed through the
moral values One's personal con-

cbpL o Hphib-and wiond: formed influence of Fhe family, culture, and soc1ety—‘serve a§ the basis for ethical
through the influence of the family, conduct. Acting morally toward others requires putting yourself in their
culture, and society. place. When you are a patient in a physician’s office, how do you like to

Introduction to Law and Ethics 5



Check Your
Progress
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be treated? As a health care provider, can you give care to a person whose
conduct or professed beliefs differ radically from your own? In an emer-
gency, can you provide for the patient’s welfare without reservation?

1. What four interrelated factors have added to health care and health
care liability costs?

2. Which state laws apply specifically to the practice of medicine?

3. What purpose do laws serve?

4. How is the enforcement of laws made possible?

While most individuals can rely upon a well-developed personal value
system, organizations for the health occupations also have formalized
codes of ethics to govern behavior of members and to increase the level of
competence and standards of care within the group. Included among
these are American Nurses’ Association Code for Nurses, American Medical
Association Principles of Medical Ethics, American Society of Radiologic
Technologists Code of Ethics, and the Code of Ethics of the American Asso-
ciation of Medical Assistants. (The American Medical Association Principles
of Medical Ethics and the Code of Ethics of the American Association of
Medical Assistants are discussed in more detail in Chapter 10.)

When members of professional associations such as the AMA and the
AAMA are accused of unethical conduct, they are subject to peer council
review and may be censured by the organization. Although a professional
group cannot revoke a member’s license to practice, unethical members
may be expelled from the group, suspended for a period of time, or ostra-
cized by other members. Unethical behavior by a medical practitioner can
result in the loss of income and eventually the loss of a practice if, as a
result of that behavior, patients choose another practitioner.

Bioethics

bioethics A discipline dealing with
the ethical implications of biologi-
cal research methods and results,
especially in medicine.

6 Chapter 1

Bioethics is a discipline dealing with the ethical implications of biological
research methods and results, especially in medicine. As biological
research has led to unprecedented progress in medicine, medical practi-
tioners have had to grapple with issues such as:

® What ethics should guide biomedical research? Do individuals own all
rights to their body cells, or should scientists own cells they have



