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tand up in front of a new group of business majors in my
business law class 1 am struck by the thought that, cases and statutes aside, 1 know

two very important things that they have yet to learn. The first is that 1 draw as much
from them as they do from me. Their youth, enthusiasm, questions, and even the doubts
a few of them hold about the relevance of law to their futures, fuel my teaching. They
y open their minds to look at a point from a new

don’t know that every time the
ally question something they have taken for granted, 1 get a

L ch semester, as Is

perspective or critic

wonderful reward for the work that 1 do.

The other thing 1 know is that both teaching and learning the law are all about

stories. The stories I tell provide the framework on which students will hang everything
they learn about the law in my class. Tt is my hope that long after the facts about the spe-
cific language of the cases and statutes have faded, they will retain that framework.
Several years from 0w, "unintentional torts" may draw only a glimmer of recognition
with business managers who learn about them as students in my class this year.

ccall the story of the man who sued Pepst as 2 result of impo-

However, they will likely r
tence caused by 2 vending machine. The story sticks and gives students the hook on

which to hang the concepts.

1 remind myself of these two facts every time 1 sit down O work on writing and
revising The Legal and Regulatory Enwvironment, a3 well. My goal is to present the law
in a way that will spur students €0 ask questions, t0 80 beyond rote memorization.
Business law is an evolving outgrowth of its environment, and that environment keeps
the social, ethical, and international contexts 1 have incorpo-
Legal and Regulatory Enwvironment, this third edition
onic commerce and entrepreneurship as two vital

changing. In addition to
rated in previous editions of The
adds coverage and emphasis on electr

catalysts to the law and a key part of its environment.
It is my wish that my commitment to these goals shines through in this labor of love,

and T hope you have s much pleasure . using it as 1 have had in creating it for you.

Henry Cheeseman




king the Most of the Third Edition

hese chapters and boxes focus on the business challenges and legal issues businesses face

as they either launch new Internet ventures or rise to the challenge of incorporating on-line

technologies into their existing business models.

UNIT 1T Internet and E-Commerce Environment

and Internet Law

The Congress shall have the power ... To promote the

Times to Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.
—Article 1, Section 8, clause 8 of the U.S. Constitution

Chapter Objectives [

Intellectual Property

Progress of Science and useful Arts, by securing for limited

Electronic Commerce
and Domain Names

T hrough the use of chat raoms, any person with a phone
line can become a towwn crier with a voice that resonates
farther than it could from any soapbox. Through the use of
Web pages, mail exploders, and newsgroups, the same
individual can become a pamphleteer

—Justice Stevens
Reno v. American Civil Liberties Union, 521 U8, 844 (1997)

Chapter Objectives
After studying this chapter, you should be able to:

erce and

legal issues busiri
either launch ne

focus on the

Two chapters dedicated to coverage
of the Internet, E-Commerce, and
the Law.

* Chapter 9 Intellectual

Property and Internet Law

* Chapter 10 Electronic
Commerce and Domain
Names
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Our forefathers believed that innovation was so

. important that they provided in the U.S.

| Constitution, as ratified by the states in 1788, for the pro-
tection of inventions. Since then, the U.S. Congress has
enacted several patent statutes. The most recent major over-
haul of the patent laws was completed in 1952, during the
Industrial Age of mechanical devices. But what happens
when old laws meet the new technology of the Digital Age?
Consider the following case.

mazon.com, Inc. cnables customers to find and
@ purchase books, music, videos, consumer electron-
, games, toys,gifts, and other items over the
Internet by using its Web site weow. amazon.com. As an early
entrant into this market, Amazon.com became a leader in
electronic commerce. Other e-commerce retailers began
offering goods and services for sale over the Web.

One problem that most of these e-commerce retailers
faced was that over 50 percent of potential customers who
went shopping online and selected items for purchase aban-
doned their transaction before checkout. To address this
problem, Amazon.com devised a method that enabled online
customers to purchase sclected items with a single click of 1
computer mouse button. Only customers who had previously
registered their name, address, and :redu card number with

AMAZON.COM'S 1-CLICK* PATENT UPHELD

1999, Amazon.com sued Barnesandnoble.com alleging
patent infringement, and sought ar injunction against
Barnesandnoble.com from using its one-click ordering sys-
tem. Barnesandnoble.com defended, asserting that & one-
click ordering system was clearly obvious and therefore did
not meet the required "nonobvious” test of federal patent
law for an invention to qualify for a patent.

The court was faced with several novel issues, The frst
was whether this business model—the one-click ordering
system—qualified as patentable subject matter. Following
the lead of the U.S. Court of Appeals in State Strect Bank &
Trust Co. v. Signature Financial Group, Ine., 149 F.3d 1368
(Fed.Cir. 1998), the court acknowledged that business
models qualify as a new breed of patentable subject mater.
The second issue was whether the one-click ordering sys-
tem was "nonobvious."After examining the evidence, the
court decided that Amazon.coms one-click system was
nonobvious when it was invented in 1997.

Barnesandnoble.com appealed to the federal court of
appeals, arguing that Amazon.com's 1-click ordering sys-
tem was not novel or nonobvious as required by patent
law. Barnesandnoble.com cited the following cvidence
that one-click ordering systems existed in the prior art
before Amazon.com filed for its patent; (1) since the

Amazon.com could complete pi

instant “buy” button. This ordering s inplemsnd
by Amazon.com in September 1997. On Seprember 21,
1997, Amazon.com applied for a patent for its one-click

ordering system, and on Seprember 28, 1998, the United

States Patent and Trademark office granted patent No.

5,960,411 (‘411 patent) to Amazon.com. This was desig-
ated the 1-cliek® ordering

by
While Amazon.com’s patent agzhcmun was Emdx /s online. The federal court afzﬁzuh relied on these D

19905 the CompuServe Trend System provided for
single-click ordering of stock charts over the Intemet;
(2) another Internet vendor's “WebBasket” allowed one
click ordering; (3) the “Oliver's Market” ordering system
of another online vender permitted one-click ordering;
and (4) the book Creating the Virtual Store, published
before Amazon.com filed for it’s ‘411 patent, suggested
modifying software to provide for one i




he 8ntrepreneur and the

Chapter 13 Entrepreneurship,

Franchising, & Licensing recognizes
the explosion of entrepreneurial ven-
tures as an important factor in con-
temporary American business and
investigates the legal issues unique to
them.

Vrtrepreno

In 1994, Jeff Bezos, the son of a Cuban immi-
grant to the United States, had made it big, After
graduating from Princeton University, he had gone on to
Wall Strcet where he worked for a hedge fund. But Bezos
saw an even greater opportunity: online commerce. So he
quit his job, jumped in the car with his wife, MacKenzic,
and headed west. While she drove, he typed on his laptop
computer. Bezos drew up a list of 20 products that he fig-
ured he could scll online but then narrowed it to two—
boaks and music. Bezos settled on books for two reasons.
First, there are more to sell (about 1.3 million books in print
versus 300,000 music titles). Second, the Goliaths of pub-
lishing seemed less imposing than the six record companics
that dominared music; there were thousands of bookstores,
the largest being Barnes & Noble with 12 percent of the
industry's $25 billion annual sales.

After checking out Colorado and Oregon, Bezos and his
wie settled in Seattle, Washington. They rented a house,
hired four employees, and started Amazon.com out of their
garage. Bezos and his family incorporated the business, sold
some stock to friends and other investors, and kept the rest
of the stock for themselves. Bezos took a traditional busi-
ness—bookselling—online. He reasoned that books were
fungible—everyone sold the same product—and that a por-

| tion of a traditional bookseller's cost represented the real

estate on which the store sat. So Bezos lined up a distribu-

tion center in Oregon and began taking arders in cyber-

space. Amazon.com sold it first book in July 1995,
Amazon.com became a success, at least at selling books.

However, it was not a success at making a profit, losing

;%temational.ﬁw

F AMAZON.COM

money for years. But Bezos®
ing a client base and making “Amazor
nized e-commeree name. He accomplished ¢
attracting a client base of over 10 million loyal book-k
customers and getting the Amazon.com brand name to be
recognized by over one-quarter of Americans. Like most
start-ups, Amazon.com needed more seed money.
Undeterred by the company’s unprofitability, the venture
capitalist firm Kleiner Perkins Caufield & Byer put up $10
million for preferred stock, which represented a 15 percent
stake in Amazon.com.
Following on the heels of its book-selling success,

@ Amazon.com began sclling other products over the

Internet, including CDs, videos, gifts, greeting cards,
and thousands of other items. Amazon.com entered the
world of online auctions; linked with other companics sell-
ing pet supplis, drugstore goods, and more; and agreed to
pay fees of 4 to & percent to other Web site owners who
linked a purchaser to Amazon.com. Purchasers pay
Amazon.com by credit card, submitted over the telephonc or
the Web, and the transaction is guarded by encryption.
Amazon.com offers one-click ordering, which lets buyers
ctore credit cards and addresses after their first purchase.

After several years of operation and quick growth,

Amazon.com needed more money to reach s goals. In May
1997, Amazon.com went public, raising over $40 million by
selling stock for $18 per share. The price of Amazon.com
doubled on the first day of trading and reached $200 pec
share over the next year before retreating, Bezos became a

Jan called for build-
arciily recog-

~

Entrepreneurship,
Franchising,

and Licensing

Glommerce never really flourishes so much, as when it is

delivered from the guardianship of legislators and ministers.

—William Godwin
Enquiry Concerning Political Justice (1798) L

Chapter Objectives
After studying this chapter, you should be able to:

1. Describe the role of in starting and operati
List and describe the forms of conducting domestic business.
Describe sole proprictorships, gener ips, limited
liability companies, and corporations.

Describe the raxation of the major forms of conducting business.
Describe the use of agents, representatives, and distributors in cor
Explain the growth of Internet companies. y
Define francbise and identify the parties to a franchise
Describe various forms of franchise fecs.

Explain how a franchisor licenses its trademarks, service mad
. Describe international franchising and licensing.

~

“

Semnpuns

Chapter Contents
:

Forms of Conducting Business

billionaire before the age of 34. Bezos and his family own

—

Over 40 Entrepreneur and the
Law boxes examine the legal impli-
cations of entrepreneurial successes
and failures.

Chapter 4 International

Comparative Law is devoted exclusively
to coverage of international laws, courts,
organizations, dispute resolution, and
regional trade agreements.

and

—Justce Cardozo

New Jersey v, Delaware, 291 U.S. 361,

54.8.Cr. 407,78 L.Ed. 847 (1934)

Chapter Objectives

After studying this chapter,you should be able to:

S nternational _.(:&rspem'w g,

§ For the past SO years, China and the Unired
) States have pursued divergent paths. China
| became the worlds largest communist country and the
United States the leading democracy. China maintained its
| agricultural base, while the United States pursued industri-
alization. China's businesses were state-owned, while those
in the United States were privately owned under a capitalist
system. So what do these countries have in common? A new
landmark trade pact. For over a decade, thes
engaged in on-again, off-again trade negotiations. Then in
| November 1999 the two countrics reached a landmark trade

act,
In exchange for being granted the right to import most
goods and services into the United States, China, which had
substantially restricted imports into its country, agreed to
| open its markets to foreign goods and services in the follow-
ing ways:
+ Telecommunications Forcign telephone companics may
own up to 50 percent of Chinese telephone companics.
+ Entertainment China will double the number of U.S.
films that can be imported into the country 10 20 annu-

CHINA AND THE UNITED STATES REACH

financial services to Chinese customers, China
foreign companies to own up to 49 percent of banks,
insurance companies, and other financial-scrvice
companies

Distribution Forcigners may establish their own product
distribution systems and sell directly to Chinese cus-
tomers.

Services Forcigners may establish their own repair and
maintenance service businesses in China.

Vehicle sales China will permit foreign automobile
manufacturers 1o sell and finance sales to Chinese
customers.

+ Farm products China wil eliminate subsidies of
Chinese exports.

Internet Foreign investors may own up to 50 percent of
Chinese Internet businesses.

Prior to the agreement, the United States annually granted
China "most favored nation” status which permited China to

International and
Comparative Law

Fnternational law, or the law that governs between
nations, has at times, been like the common law within
states, a twilight existence during which it is hardly dis-
tinguishable from morality or justice, #ill at length the
imprimatur of a court attests its jural quality.

Semnpmiwns

Chapter Contents

Describe the federal government’s power under the Forci
List and describe the sources of international law.

Describe the functions and governance of the United N
Describe the North American Free Trade Agreement (N;
Describe the United States-China trade port.

Describe international intellectual property rights provided by

Describe the arbitration of international disputes.
List and describe international e-commerce and Internet

bThe United States and Foreign Affairs
ional Perspective_ULS, 3




Oithics and tbe..ﬁ'w

Chapter 8 Ethics and Social
Responsibility of Business is just the
beginning of the ethics coverage in the

fourth edition.

Stare Farm: No

Most car drivers purchase automobile insurance
A 1o cover themselves from liability for accidents.
| Many drivers also purchase collision insurance, which
means that the insurance covers the cost of repairing an
insured’s damaged automobile. Collision insurance policics
routinely provide that replacement parts be of *like kind and
quality” to the original damaged parts. But what if the
replacement parts are "after-market” parts, that is, parts
anufactured by companics other than the original auto-
mobile manufacturer. Do these generic parts qualify as *like
kind und quality’? Many insureds (and their lawyers, of
course) did nor think so and sucd their insurance company
State Farm Mutual Automobile Insurance Company, the
largest insurance company in the United States, for hn
of contract for including replacement parts in their vehicles
withou telling them.

“The plaintiffi clas on behalf of all simi-
lorly stuated insureds of State Farm included i those who
had their automobiles repaired by State Farm over the past
10 years. The phintiffs presented evidence that Stare Farm

market manufacturers and not by the automobile's original
manufacrurer. State Farm said it did this to save costs. For
cxample, a replacement hood for a 1995 Pontiae Grand Am
cost $307 from General Morors but only $154 from an
after-market manufacturer.

he plaintiffs argued that the replacement parts were
inferior to original parts, were les safe and had not been
crash-tested, and lowered the value of the automobile. The
plaintiffs argued that State Farm foreed body shops to use

SucH A Goop NEIGH

after-market parts to save
insureds, and t
contract t pr

cfore that Statc Farm
de replacement parts of “like kind
ity The ease went to trial in rural Marion, Hlinois. Afier \
hearing the evidence, the jurors believed the plaintiffs and
held that State Farm had breached its contract with the
insureds, As a remedy, the jury returned a verdict of $456
million against State Farm. In a further blow, the t
judge held that State Farm had committed consumer fraud
and racked on an additional $730 million in punitive and
other damages, bringing the toral award t0 almost 1.2 bil-
lion. State Farm has over 75 billion in assers.
4.7 million affected insureds would receive on average about
$275 from State Farm.

State Farm argues that it did nothi
e i

he expensc of the

1 court

Ethics and Social
Responsibility

of Business

” )
Blhical considerations can no more be excluded from the
administration of justice, which is the end and purpose of
all civil laws, than one can exclude the vital air from bis

room and live.
—Jobn £ Dillan

(1894)

Chapter Objectives

escribe Kantian ethics.
De:

be Rawls's social justice theory,

Desc
Deseribe corporate social audits

P E NS

Laws and Jurisprudence of England and America Lecrure 1

After studying this chapter, you should be able to:

Describe ethical fundamentalism and ethical relativism,
Describe urilitarianism as a moral theory.
D

Describe maximizing profits as a theory of social respons
Describe the moral minimun theary of social responsibili

Explain how the Internet has increased the potential for un

More than 40 Ethical Perspectives boxes use ethical
issues from real companies to highlight the importance
of ethics in making business decisions.

T e T T T T

bzl grams and activities, | heveby release, discharge andor islaiy
Lo indemnify the Mentor Soccer Club and the USYSA, its affiliated
insurar]

| required body shops to use replacement parts made dgenfisi estgb 1

their 1l
el including the sxaners of the fields and ficilites tilized by the
Socer Club, against any claim by or on behalfof the rgistrant as
result of the regiserant’s participation i the Saccer Chub.

2.8h On October 7, 1993, Bryan attended soceer practice with
bo his father, Philip Zivich. During practice, the team partici-
< pated in an intrasquad scrimmage. After the scrimmage,
Bryan jumped onto the soccer goal and was swinging back

3. D and forth on it, but the goal was not anchored down. Tt tipped
wi backward, and Bryan fell. The goal came down on his chest,
as

breaking three of his ribs and his collarbone and severely
bruising his lungs. Bryan's parents sued the Club for negli-
genee to recover damages for injuries suffered by Bryan and
the loss of consortium for themselves. The Club moved for
summary judgment, asserting that the cxculpatory agreement
signed by Bryan's mother harred the claims. The trial court
agreed and granted the Clubs summary judgment motion.
“The court of appeals affirmed. The plaintiffs appealed to the

Supreme Court of Ohis

8.1 Ethical Perspective The A-TPhagins Company manu-
factured the Dalkon Shield, an intraute ice used by
more than 2 million women for contraception dur arly
1970s. The device was defectively designed and caused wop
problems of infection, pelvic inflammatory disease, infertility,
and spontancous abortion, as well as health defects in their
children. Thousands of product liability lawsuits were filed
against the company by the women and children who were
injured by the Dalkon Shield. The company and its insurers
chose to fight these cases aggressively and spent muldimillions
of dollars in legal fees.

ULS. District Court Judge Miles Lord handled many of
these cases. He called the Dalkon Shield an “instrument of
death, mutilation, and discase” and chastised the exceutives of
the company for violating “every cthical precept” of the
Hippocratic oath, the medical profession's promise to save
fives, Judge Lord stated,

Your company in the face of overwhelming evidence denes
its guilt and continues its monstrous mischief. You have
taken the bottom line as your guiding beacon and the low
road as your route. This is corporate irresponsibility at its
meanest.

The company eventually filed for bankruptey. The U.S. court
of appeals censored Judge Lord for being too vocal. Iy it ethical
for 4 company to aggressively contest lawsuits that are filed

American Youth Soccer Organization pays only nineteen of ts four
hundred thousand .rmﬁ'mtmﬁm Clearly, witbout the work of ts
walunteers, could not exis
of chli saould be without the benefit and enjoyment of orga-
ised sports. Vet the threat of liability strongly deters many indi-
viduals from volunteering for nonprofit organizations,

Thercfors, we conchude that although Bryan, like many chil-
dren bifore him, gave up his right to sue for the negligent acts of
athers, the public as a whale reccived the benefit of these exculpa-
tory agreements, Besause of this agreement, the Club was able to
offer afforduble recreation and to continue to do so withour the
risks and wversohelming cots of itigation. Bryan's parents agreed
1o shoulder the risk. Public policy does not forbid such an agree-
ment. In fact, public policy supports it

DECISION AND REMEDY

child, the parent who signed the fent, and the other

parent. Affirmed.

Case Questions
Critical

Thinking Do exculparory agreements serve any.
valid purpose? Should exculpatory agreements be enforceable?

hon
BdS  Behics Was it echical for M. Zivich t sign the exculpatory
Did Warner-Lambert act ethically in making ics claims for sgreement and then bring this lawsuic?
Listerine? What remedy should the court impose on the com- Contemporary Business Application  What would have been
pany? Would making Wamner-Lambert cease such advertising meralthe consequences if the court had found the exculpatory agree-
 sufficient? [ Warner-Lambert Company v, Federal Trade figent ment to be invalid in this case?
1, 562 .24 749 D. (C. Cir. 1977)]
8.3 Ethical Per Stanford University is one of the o Theory

premicre research unive) the country. Stanford has an
operating budget of approximal

receves about $175 millon 4 year in
i

seimbirses the university for certain overhgad and in
costs associated with the rescarch, This amounts to about $85
million a year.

In 1990, 2 Navy accountant took a close look at Stanford's
books and alleged that the university may have overstated
overhead and indircer costs associated with research by as
much as §200 million during the 1980s. The university pro-
vides a house for its president, Donald Kennedy. Some of the
expenses charged against overhead for research were (2) 3,000
ned closet at the presiden’s home, (b) §4,000 for
the president’s 1987 wedding reception, (<) $7,000 in bed
sheets and table linens, and (d) $184,000 in depreciation on a
yacht donated to Stanford's sailing program. Did the adminis-
tration of Stanford act ethically in charging these expenditures

for a cedar-

) and Jean Jacques Rousseau (1712-1778) proposed a social con-
Under this theory, cach person is presumed to have entered into a
sthers in society to ohey moral rules that are necessary for people to

Every case in the text
ends with an ethics
question for discussion.

Each chapter ends with additional ethics cases.

as overhead against rescarch? Whar penalty should be
=

()’antempomry Business. /pp[imtian

On Christmas Eve, Patricia Anderson was d
iz her Cheyroler Malibu automobile, which was
manufactured by the General Motors Corporation (GM),
home from church. Her four young children, ages one
through nine, and a neighbor, were also in the car, T!
Chevy Malibu was stopped at a stoplight at 89th blace and
Figueroa Stect in Los Angeles when a drunken driver
plowed his car into the back of the Malibu at 50 to 70 mph
“The Malibu burst into flames as its gas tank ruptured and
iignited, Although no one died in the crash, the occupants of
the Malibu were severely burned. Many required substantial
and multiple skin grafts.
The two injured women and four injured children sued
GM for product liabs
Chevy Malibu was defectively designed and placed 100 close
to the rear bumper.
was the fault of the driver who struck the Malibu. The acci-
dent victims produced evidence that showed that GM knew
that the car’s fsel-tank design was unsafe but had not changed
the design because of cost. The Chevy Malibu was one of
GMs A-Class cars, which
Am, the Oldsmobile Cutlass, and the Chevrolet Monte Carlo,
all of which have similar fucl-tank designs. The plaintiffs pro-
duced GM memos that said it would cost GM §8.59 per
e e L L e B e

GENERAL MOTORS HIT WITH BILLION DOLLAR JUDGMENT

them by the accident. The jury then tacked on §4.9 billion
us punitive damages to punish GM. This was the largest
amount cver awarded in a personal-injury lwsuit. GM, the
world' lrgest automobile company, reported annual carn-
ings of 83 billion in 1998, the year of the verdict. After the
trial one juror stated: “We're just like numbers. Staristics.
That's something that is wrong."

GM asked the tral judge to throw the trial out. GM
claimed that it was not given a fair tral because
court judge refised to allow the jury 1o hear evidence that
(1) the driver of the other car was drunk and went 1o jail and
(2) erash-test data that showed the safety history of the vehi-
M also claimed that the jury was prejudiced by repeti-
tive personal attacks on GM as a “soulless company” and its
lawyers as "hired guns” who consumed “cappuctinos and
designer muffins.” GM did not convince the judge that such
animosity influenced the jury. GM also alleged that the jury.
was allowed to hear evidence that it should not have heard,
namely, that GM had lobbied Congress in the 19705 to not
adopt tougher standards for protecting fuel tanks in erashes

Ints post-trial motions, GM argued that the award of
damages, specifically the $4.8 billion of punitive damages,
was the result of bias and prejudice of the jury, and asked
the trial court judge to reduce the award of damages. This
b Gl cours iudec did doc He lor che |
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Each chapter includes 3 to 5 interesting
and lively cases presented in an edited
format, retaining the language of the
court. The format of each case is: Fact,
Issue, In the Language of the Court,
Decision. Three questions follow each
case to promote active learning.

Fact

Issue

Turisdiction. In these &

The concept thet edesal lan takes,
precedant over site o1 ocal law,

tances, state and Tocal governments have concarrent Jurisdicion 1o
segulate the area or activity. However, any state or local law that “directly and substantially”

conflicts with vald federal law is preempted under the Supremacy Clause.
Case 3.1 illustrates the preemption doctrine.

120 S.Ct. 1913 (2000)
United States Supreme Court

Facrs

The United States Department of Transportation is the fed-
eral administrative agency responsible for administering and
enforcing federal traffic safety laws, including the National
Traffic and Motor Vehicle Safety Act of 1966, Pursuant to
this act, in 1987 the Department of Transportation adapted a
Federal Motor Vehicle Safety Standard that required auto-
mobile manufacturers to equip 10 percent of their 1987 vehi-
cles with passive restraints, including automatic seat belts or

irb:

airbags.

In 1992, Alexis Geier, driving 1 1987 Honda Accord
automobile in the District of Columbia, collided with  tree
and was seriously injured. The car was equipped with manual
shoulder and lap belts, which Geier had buckled up at the
time of the accident; the car was not cquipped with airbags,
however. Geier sued the car’s manufacturer, the American
Honda Motor Company, Inc., lleging that American Honda
had negligently and defectively designed the car because it

Chapter 5

peson to appropriate a living person’s name or identity for commercial purposes is act
able. The wrongdoer is liable for the tort of misappropriation of the right to publicity
(also called the tort of appropriation). In such cases, the plaintiff can (1) recover the unau-
thorized profits made by the offending party and (2) obrain an injunction against further
d use of his or her name or identity. Many states provide that the right to pub-
licity survives a person's death and may be enforced by the deceased's heirs.

4 misappropriation of the right to

unauthori:

In Case 5.1 the court found that there had been
publiciry.

\ Hoffman v. Los Angeles Magazine, Inc.

United States District Court, €.D. California

Facts
Dustin Hoffman is one of the most G
He

The Graduate and Rainman and has won twoAmdzm Avards,
ot o i i S
1982, Hoffman appearcd as the main character in the movie
Tiotsc, where he played a male actor who dressed as a woman
10 get acting, tress. In the Hoffr red
108 ol S el U L Ll el
flag, which was used as a il shot in advertising for the movic.
The movie was a great commercial success.

1n 1997, Los Angeles Magazine, a glitzy regional magazine,
decided to rey up sales by including more celebrity photos in
the magazine. The March 1997 issue included a feature
called *Grand Tllusions” where celebrity figures were dresscd
in clothes, shoes, and accessories of fashion designers who
advertised in the magazine. One photo was the full-figured
shot of Dustin Hoffiman from Toorsic that had been digitally
altered to remove the red dress and heels and replace them
with a silk gown designed by Richard Tyler and high-heel
shoes designed by Ralph Latren. Los Angeles Magazine did
not ask Mr. Hoffiman for permission to use his name and
likeness. After the magazine was published, Mr. Hoffman
e Yo Angeles Malnic Tnc s Sl i o it
his name from commercial exploitation and recover damages

1ssuE
Did Los Angeles Magazine, Inc., misappropriate Dustin
Hoffman's right to publicity?

; thus violating the District of
surt dismissed Geier's lawsuit,
olumbia’s tort law conflicted
iint safety standard and was

Geier v. American Honda Motor Company, Inc.

CASE 3.1

Constitution. The court of appeals affirmed, Geicr appealed
t0 the U.S, Supreme Court, which granted review.

Issue

Does the federal passive restraint safety standard preempt the
District of Columbia’s common law tort action in which the
plaintiff claims that the defendant American Honda, which
was in compliance with the federal standard, should nonethe-
less have equipped the 1987 automobile with airbags?

INTHE LANGUAGE OF THE COURT

Breyer, Justice  In effit, petitioner Geier’ tort action depends
upon bis claim that the manufacturer had a duty to install an
airbag when it manufuctured the 1987 Honda Accord. Such a
state lav—i.c., a rule of state tort laxw imposing such a duty—by
it terms would have required manuficturers of all similar cars to
install airbags rather than other passive restraint systems, such as
automatic belts or passive interiors. It would have required all
manufacturers to have installed airbags in respect to the entire
District of Columbia-related portion of their 1987 new car flet,
even though the federal safety standard at that time required only
that 10% of a manuficturer’s nationwide flect be equipped with
any passive restraint device at all. Regardless, the language of the

INTENTIONAL TORTS,

permision from M Hoffman to use bis name or likenes in the

Magazine knew, or sbould have known, that the celebrities either

AND STRICT LIABILITY 19

Supremacy Clause of the U.S. federal passice restraint standand s lear enough the federal stan-

tort of misappropriation
of the right to publicity
A akempt by snother person to
approprat o ing pesan’s nas
o ey for omerial purpases

CASE 5.1

which he Bas been shown to the public. M. Hoffman maintains a
strct palicy of not endorsing commercial products for fear that he
will b perceived in a negative light by bis peers and motion pic-
ture industry executives, suggesting that bis carcer is in decline
and that he o longer bas the business opportunities or the box
office dnavw as before.

Defendant, Los Angeles Magazine, Inc., did not seck or obtain

March 1967 isswe of Los Angeles Maguzine and, in particular,
did not obtain Mr. Hoffman's consent to commercially endorse or
“hill” for any fashion designer ov advertiser or the magazine. The
reason permission was not sought is because Los Angeles

suould riot consent or, lternatively, would demand payment for
the fair market value for their right to utilize their names and
likénesses in this manner for commercial exploitation. The pho-
tographs were manipulated and cannibalized to such an extent

their dignity, professionalism and talent. T be blunt, the celebri-
ties were violated by technology.

DECISION AND REMEDY

“The federal district court held that Los Angeles Magazine,

Inc. had misappropriated plaintiff Dustin Hoffman's right to

publicity and awnrdcd Mr. Hoffman $1.5 million in compen-
d $1.5 million in punitive d

Gase Questions
Critical Legal Thinking  Should the right to publicity be a

INTHE LANGUAGE OF THE COURT it Rgh Vi oz iy oty

Tevrizian, District Judge. The right fo use Plaintiff Dustin  Ethics ~Did Los Angeles Magazine uct ethically in using Dustin
Hafman’s name and likeness is an commodity Hoffm getting his p pay-
and privilege nat only because of Mr. H ﬁm, stature as an 7 him?

actor, but becase be docs of C Business Application What kind of message

bis identity. Since appearing in the film The Graduate, Mr.
Hoffman has scrupulously guided and guarded the manner in

docs this case send ta parties who intend to commercially exploit
acelebrity’s name and likeness?

Decision

Chapter 10

970 P.2d B03 (1999)
Court of Appeals of

ELECTRONIC COMMERCE AND DOMAIN NAMES 281

N\ M.A. Mortenson Company, Inc. v. Timberline Software Corporation

CASE 10.1

In the L

I's

The Timberline Software Corporation (Timberline) pro-
duces software programs that are used by contractors to
prepare bids to do work on construction projects, The
M. A. Mortenson Company (Mortenson), a contractor,
had been using Timberline software for some time without
any problem. In 1993, Timberline introduced an advanced
version of its bidding software program called Precision.
Mortenson, as the licensee, entered into a license agree-
ment with Timberline, the licensor, to license the use of the
Precision software, Timberline delivered the software to
Mortenson and a Timberline representative installed the
software on Mortenson's computer. The software license
agreement contained the following terms, which were
printed on the outside of the envelope in which the
software disks were packaged and on the inside cover of the

user's manual, and they also appear on the intro-
@ ductory computer screen each time the software

program is executed:

CONDITIONS BEFORE USING THE PROGRAMS. USE
OF THE PROGRAMS INDICATES YOUR ACKNOWL-
EDGEMENT THAT YOU HAVE READ THIS LICENSE,
UNDERSTAND IT, AND AGREE TO BE BOUND BY ITS
TERMS AND CONDITIONS. IF YOU DO NOT AGREE.
TO THESE TERMS AND CONDITIONS, PROMPTLY

CAREFULLY READ THE FOLLOWING TERMS/ianfid ripns of remedics clause was unconscionable and therefore

GENCE, STRICT TORT. OR UNDER ANY WARRANTY,

OR OTHERWISE, EVEN IF TIMBERLINE HAS BEEN

ADVISED OF THE POSSIBILITY OF SUCH DAMAGES

OR FOR ANY OTHER CLAIM BY ANY OTHER PARTY.

TIMBERLINE'S LIABILITY FOR DAMAGES IN NO

EVENT SHALL EXCEED THE LICENSE FEE PAID

FOR THE RIGHT TO USE THE PROGRAMS.

On December 2, 1993, Mortenson used the Precision
software and prepared 1 bid to do contracting work for the
Harborview Hospital project, While preparing the bid, the
program aborted at least five times before Mortenson's
employees finished the bid. Subsequently, Mortenson
claimed that its bid was $2 million under what it should
have been had the Precision software program worked cor-
rectly. Mortenson sued Timberline to recover consequential
damages, arguing that the Precision software calculated an
inaccurate bid. Timberline defended, alleging that the limi-
tation of remedies clause in the software license prevented
Mortenson's lawsuit. Mortenson countered that the limita-

unenforceable. The trial court granted summary judgment
to Timberline and dismissed the lwsuit. Mortenson
appealed.

‘Was the limitation of remedies clause in the Timberline soft-
ware license unconscionable?

W

4
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dditional (.ﬂtpport for Jtudent Success

Exhibits help clarify legal formats

and documents that may be foreign

to students.

Margin notes include a running
glossary of terms, Business Briefs,
and relevant historical quotes

activities.

Concept Summaries appear periodically
‘ n each chapter to give students a

ce to pause and be sure they have
ered the preceding material.

apter, Working the Web

Drawee Dravier

A trade acceptance s a sight draft that arises when credit is extended with the sale of
goods. In this type of draft, the selleris both the drawer and the payee. The buyer to whom
credit is extended is the drawee. Even though only two actual parties are involved, it is con-
sidered a three-party instrument because three legal positions are involved.

Checks
A check is a distinet form of draft. It is unique in that it is drawn on a financial institution  chock
(the drawee) and is payable on demand [UCC 3-104(f)]. In other words, a check is an & st fom of gt droan 0 2
order to pay (see Exhibit 16.2). Most businesses and many individuals have checking  francil st s e o
\ accounts at financial institutions. dermand
>
ExumiT 162 4 Check
Payee
Drawee Drawer
Business Brief Aninjused pasty may bring a civil fort action against a wrongdoer who has caused the party
Tt sam st i b he s for injury during the commission of a criminal act. Civil lawsuits are separatc from the gov-
both s ol it and el epnment’s criminal action against the wrongdoer. In many cases, a person injured by a
Lo criminal act will not sue the criminal to recover civil damages. This is because the criminal
is often judgment proof—that is, the criminal does not have the moncy to pa
judgment.
> i .
e 6! .. CIVIL AND CRIMINAL LAW COMPARED
Tssue Civil Law Criminal Law
Party who brings the action “The plaintiff ‘The government
“Trial by jury Yes, except actions for equity Yes
Burden of proof Preponderance of the evidence Beyond a reasonable doubt
Jury vore Judgment for plaintif requires specific  Conviction requites unanimous jury
jury vote (e.g., 9 of 12 jurors) vote
Sanctions and penalfies Monetary damages and equitable Imprisonment, capital punishment,
remedics (e.g., injunction, specific fine, probation
performance)
ical Perspectia
SHOULD CRIME PAY?
| o satisfy the public’s sccmingly endless thirst for ~and other convicted felons, such as the Watergate burglars,
" tals of crime, publishers have cagerly paid large  have all reaped substantial profis from seling the publica-
of money to acquire criminal defendants’rights to tell  tion rights to their storics. H
sensational storics. Convieted murderers Caryl Beginning in the late 19705, however, the public’s dis- |
sman, Juan Corona, James Earl Ray, Sichan Sirhan,  taste a rewarding crime fucled the passage by stae legisla-
Chapter 3 CONSTITUTIONAL AUTHORITY TO REGULATE BUSINESS 73

YL orking the Web

C IR

R

1 Authority to Regul

‘WEB EXPLORATIONS Thomas The Library of Congress began the Thomas

CRITICAL LEGAL THINKING CASES

9.1 Trade Secret  CRA-MAR Video Center, Inc., sells elec-
tronic equipment and videocassettes, as docs its competitor,
Konch's Sales Corporation. Both CRA-MAR and Koachs
purchased computers from Radio Shack, CRA-MAR wsed the
computer to store customer lists, movie lists, personnel files,
and financial records, Because the computer was new to CRA-
MAR, Randall Youts, Radio Shack's salesman and program-
mer, agreed to modify CRA-MAR programs when needed,
including the customer list program. At one point, CRA-
MAR decided to send a mailing to everyone on its customer
list. The computer was unable to pesform the function, so
Youts took the disks containing the customer lists to the Radio
Shack store to work on the program. Somehow Koach's came
into possession of CRA-MARS customer lists and did adver-
i tising mailings to the paties on the lists, When CRA-MAR
discovered this fact, it sued Koach's, secking an injunction

wsed medical diagnostic tool. The device uses sound waves to
produce moving images of the inside of a patient’s body, which a
computer processes into an image that is displayed on  video
monitor. Acuson's unit provides finer resolution than Aloka's
unit. Both companies have sold many units to hospitals and
medical centers. In November 1985, Aloka decided to purchase
an Acuson unit. Aloka had another company make the actual
purchase because it was concerned that Acuson would not sell
the unit to a competitor. After the unit was shipped to Tokyo,
Aloka's engineers partially dismantled the Acuson unit. They
recorded their observations in notebooks, When Acuson discov-
ered that Aloka had purchased one of its units, it sued Aloka,
sceking an injunction and return of the unit. Is Aloka lible for
‘misappropriation of a trade sectet? [Acuson Corp. v Aloka Ca.
Led, 10 US.PQ.2d 1814, 257 Cal Rptr. 368 (Cal. App. 1989)]

93 Patent_In 1968, patent no. 3,397,928 (928) was jssucdto e

The Great American Web Site The U.S. Government
is the largest source of information anywhere in the
world—and it belongs to you!! The mission of the Great
American Web Site is to highlight the best, newest, and
‘most useful information in our government’s domain and
to help you navigate the maze of government agencies.
This site has something for cveryone.

Visit at www.uncle-sam.com

The White House Beginning with the Clinton admin-
istration, our government made 4 serious commitment to
providing access to government information via the
Internet. Through this site, you can find out about the
President and Vice President and their families and send
them e-mail, find out what is happening at the White
House, take a tour of the White House, scarch White
House documents—even listen to specches and view pho-
tos (with the right computer equipment).

Visit at www.whitchouse.gov

The U.S. House of Representatives Do you want
read the full text of bills introduced into the House of
Representatives? Do you want to find out how each mem-
ber voted pro and con? Do you want to find out how a bill
becomes a law? Maybe you want to find out who your rep-

Web site, in the spirit of Thomas Jefferson, in 1995. It is a
collection of legislative information on the Internet. You
can find out about floor activities of the House and Senate;
bills (by topic, short title, bill number, ctc.), bill summaries
and status, and public laws; the text of the Congressional
Record, committee information, historical documents, and
links to other U.S. government Internet resources.

Visit at wwwwthomas.loc.gov

Cyber Exercises
1. You are interested in a bill that was introduced into the
U.S. House of Representatives last month. You wan to
read the full text of the bill and find out what has hap-
pened o i its legislative history). Using the U.S. House
of Representatives Web site, retrieve a current House bill
and its legislative history. Print out your results.

»

You want to find out who your representative s in the
House of Representatives. Using the U.S. House of
Representatives Web site, determine who you repre-
sentative is. Print out the biographical material about
him or her. Find out what his or her e-mail address is.

w

You want to find out what is online from the Internal
Revenue Service. Using the Great American Web
Si e LR,




E i 7 0 ensure consistency of style, approach, and coverage among the key print supple-

ments, these critical pieces were created by a single author team working in con-
junction with Henry Cheeseman.
The Instructors Manual provides chapter outlines and reviews, answers to text ques-
tions and cases, and video discussions as well as lecture suggestions linked directly to
PowerPoint slides.

PowerPoint slides provide complete lecture support.

The Test Item File contains all new questions to this edition and closely mirrors the
content stressed in the Instructor’s Manual and Study Guide.

With the Prentice Hall Test Manager, the Test Item File is available in a computerized
format, allowing for easy test creation. Features include a grade database with archiving
capabilities, importing and exporting capabilities, grade scaling and weighing, and more.

The Study Guide includes the same bulleted outline found in the Instructors Manual
along with a variety of objective questions and critical thinking legal essays to effectively
reinforce the concepts introduced in the corresponding text chapter.

The Interactive Study Guide quizzes students on their mastery of the material in each
chapter. It can be located at www.prenhall.com/cheeseman.

a)tber Cl/aluable (,ﬁtpplements and g-ecbnology @ptions:

Prentice Hall’s Guide to E-Business for Legal Studies in Business is a unique print sup-
plement that provides an overview of the basic concepts of e-business from a legal studies
perspective. Prentice Hall's Guide to E-Business for Legal Studies in Business provides readers
with background information on the basic concepts of e-business as well as coverage of
law-specific hot topics such as protecting intellectual property online, protecting Web
patents, and protecting privacy online. This guide can be shrink wrapped free with a copy
of the third edition, and is updated annually.

The Business Law Custom Video Series provides ten 5-10 minute segments designed to
foster discussion on key business law topics. Each segment revolves around the activities of
a single company and its employees, suppliers, customers, and other associates.

The TotaLaw CD-ROM is available free with the purchase of each student text and
includes the complete text of 30 acts that are important and relevant to business. A
built-in feature allows users to search by keyword. This extensive resource is easy to load,
convenient to use, and includes the U.S. Constitution, the United Nations Charter, the
Uniform Commercial Code, and much more.

Prentice Hall’s Learning on the Internet Partnership (PHLIP) Companion Web Site
(www.prenhall.com/cheeseman) lets students log on to have a dialogue with their peers, talk
to a tutor, take a quiz with immediate feedback, and read articles about current events—all
with the click of a mouse.

Adopters of The Legal and Regulatory Environment, Third Edition are eligible to receive 10
free hours of LEXIS, the legal, online database service used by law professionals. This offer
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is valid each semester the text is in use and applies to adoptions where new books are pur-
chased. Contact your Prentice Hall sales representative for more information.

Prentice Hall offers a variety of online courses to provide you with a learning option in
legal studies. The content has been preloaded into a choice of WebCT, Blackboard, or our
new CourseCompass course management software. Contact your Prentice Hall sales repre-
sentative for more information.



7 ﬂ hen I first began writing this book, I was a solitary figure researching cases in the
4 law library and writing text at my desk. As time passed, others entered upon the
scene—editors, research assistants, reviewers, production personnel—and touched the pro-
ject and made it better. Although my name appears on the cover of this book, it is no
longer mine alone. I humbly thank the following persons for their contributions to this
project.

The Professionals at Prentice Hall

For this third edition of The Legal and Regulatory Environment, a special group of people
from Prentice Hall have come together: Cindy Spreder, production editor, whose design
suggestions I accepted wholeheartedly, and who was a joy to work with through the patient
task of shepherding the manuscript from first manuscript pages to the final bound book;
Deb Clare, senior marketing manager, who is the most creative marketing person in the
industry and who has more energy than anyone I know; Jim Boyd, vice president/editorial
director, who authorized all the resources necessary to make this third edition possible;
Jerome Grant, president of Prentice Hall Business Publishing, whose influence is a very
important part of this revision.

The Supplements Team

Jennifer Surich, supplements editor, is in charge of producing the extensive supplements
that support this third edition of The Legal and Regulatory Environment. The supple-
ments themselves have been produced by a remarkable team of authors: John T. Ballentine
Jr., professor of business law, School of Business, University of Colorado; Rhonda Carlson,
lecturer, University of Denver School of Law; Ed Gac, professor of business law, School of
Business, University of Colorado; and Dawn Swink, College of Business, Minnesota State
University. I have worked closely with this team in producing the Instructor’s Manual, Study
Guide, Test Item File, and PowerPoint slides to support this edition. Cindy Harford, media
project manager, has been in charge of putting together the Prentice Hall Web Site to sup-
port this edition, as well as the TotaLaw CD-ROM.

The Prentice Hall “family” has come together and produced a book and supplements
package that I believe is the best available. My success is theirs, and theirs mine. They are
my friends.

The reviewers. I would like to particularly thank the following reviewers, who have
spent considerable time and effort reviewing the manuscript, and whose comments, sug-
gestions, and criticisms are seen in the final project.

David Austill Union University

Ed Gac University of Colorado
Gregory McCann Stetson University

Scott Sandstrom College of the Holy Cross
Allen Simonson Montclair State University
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