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PREFACE

America’s Courts and the Criminal Justice Sys-
tem examines the history, values, traditions, and
philosophy underlying our system of justice as it
is played out in the criminal court. In a complex,
sometimes contradictory, and often fragmented
process, defendants are declared innocent or
found guilty, and the guilty are sentenced to
prison or placed on probation. This book is
about the defendants caught up in the process:
the three-time losers, the scared young first of-
fenders, and the business executives who are
before the court to answer an indictment. But
most of all, this book focuses on the prosecutors,
judges, defense attorneys, and jurors who are
involved in the daily decisions about guilt or
innocence, probation or prison.

The impact of these decisions on crime and
criminals is the subject of widespread contro-
versy. Concern over how the courts handle crim-
inal cases has been a staple of American political
rhetoric since the 1960s. The nature of this pub-
lic debate, as well as the solutions proposed to
correct the problems, is an integral part of this
book. To be sure, the last three decades have
witnessed significant deep-seated changes and
readjustments in the criminal justice system—
given all the public posturing, one would hardly
expect less.

This book is written for undergraduate
courses that deal with America’s criminal courts.
Such courses (or parts of courses) are taught in
various departments: criminal justice, political
science, sociology, psychology, and social wel-
fare. This book highlights not only the pivotal
role of the criminal courts within the criminal
justice system but also the courts’ importance
and impact on society as a whole.

America’s Courts and the Criminal Justice

System focuses on the dynamics of the court-
house. Thus, it differs from casebooks, which
use appellate court decisions to highlight the
history, structure, and philosophy of the courts.
Although these are important matters, case-
books often project a rather sterile image of
courthouse justice and omit what courts do in
practice, how they do it, and, most important,
why they do it.

This book’s emphasis on the dynamics of
courthouse justice grows out of my own field
research. Since the 1960s, I have spent consid-
erable time in state and federal courts in all
parts of the nation. I have interviewed numer-
ous judges, jurors, prosecutors, defense attor-
neys, probation officers, jailers, police officers,
and defendants. I have observed these officials
in action and discussed with them their prob-
lems and their views of possible solutions. By
the luck of the draw, I have also served on
juries in state and federal court. Throughout
this book, I have tried to convey to the reader
the sense of being in the courthouse.

It is possible to emphasize the dynamics of
courthouse justice because of the growing num-
ber of excellent studies of the criminal court
process. Until the early 1970s, there was little
interest in the criminal courts. Courts, like police
and corrections, were given an “out of sight, out
of mind” treatment. This is no longer the case.
Social scientists, journalists, lawyers, and law
professors now regularly probe the workings of
these important governmental bodies. This book
will provide students with an overview of the
current research.

Given the potential breadth of the material
under discussion, I have had to focus on certain
topics to the exclusion of others. First, this
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book concentrates on the trial courts, not the
appellate courts. Appellate courts are discussed,
but only in the context of how their decisions
affect the trial court process. Second, this book
focuses on courts for adult offenders, not the
juvenile courts. The structure, philosophy, and
process of the juvenile courts are quite different
from those of courts dealing with adult offend-
ers, and so they are best left to a separate
discussion.

Writing the fifth edition has been both grati-
fying and stimulating. It is gratifying to learn
that numerous professors, and I hope their stu-
dents as well, have found the book useful. It is
stimulating because it involves closely examin-
ing recent changes in both scholarship and pub-
lic dialogue. The fifth edition offers a current
perspective on a continually evolving subject—
the criminal court process. Toward this end,
some new features have been incorporated. The
introductory chapter has been completely re-
written to introduce more effectively the themes
of the book. Chapter 2 is also significantly new,
providing a single chapter that examines law
both substantively and procedurally, as is Chap-
ter 16, on appeals. The Epilogue has been com-
pletely rewritten to provide an extended treat-
ment of crime and the courts as political issues.
Finally, a glossary has been added.

Besides these major structural changes, some
important updates have been made throughout
the text. For those familiar with the fourth edi-
tion, here is what you can expect to find incor-
potated in the fifth edition: discussions of where
the courts fit in the criminal justice system
(Chapter 1), the growing shortage of defense
lawyers (Chapter 6), diversity and the judiciary
(Chapter 7), and pretrial drug testing (Chap-
ter 10); expanded discussion of the Supreme
Court and exclusionary rules (Chapter 11); pre-
sentation of recent Supreme Court decisions on
scientific evidence and gender neutrality in jury
selection (Chapter 13); examination of recent
death penalty decisions (Chapter 14); an over-
view of the continuing travails of the federal
sentencing guidelines and updated look at the

literature on gender discrimination in sentencing
(Chapter 15); and a focused discussion of Su-
preme Court policymaking on criminal justice
(Chapter 16). Continued from the fourth edition
are many “Close-Up” sections that focus on one
of the nation’s largest cities—Philadelphia.
Throughout the updating and revising of the
fifth edition, however, the basic thrust and orga-
nization of the book have remained unaltered.
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TO THE READER

Law and Structure

Thestarting point of this text is to provide readers
with a working knowledge of the major struc-
tures and basic legal concepts that underlie the
criminal courts. In deciding guilt or innocence
and determining the appropriate punishment, the
courts apply the criminal law through a compli-
cated process termed criminal procedure. The
structure of the courts, the nature of the criminal
law they apply, and the procedures followed all
have important consequences for how the courts
dispense justice. But to understand the legal sys-
tem, one needs to know more than the formal
rules. One must also understand the assumptions
underlying these rules, the history of how they
evolved, and the goals they seek to achieve. A
discussion of the assumptions, history, and goals
makes clear that America’s criminal justice pro-
cess is not monolithic but consists of a number of
separate and sometimes competing units. It also
points out conflicts over the goals the criminal
courts are expected to achieve.

America’s criminal court process is compli-
cated, but it is useful to focus on three essential
issues. When presented with someone alleged to
have violated the law—a defendant—the court
process seeks to answer three questions. First, is
the defendant guilty? That is, did the defendant
violate the legal rules? If the defendant is found
guilty, the court must then confront a second
question: What penalty should be applied to the
wrongdoer? The third question often precedes
the first two: Have the governmental officials—
police and prosecutors, primarily—followed the
rules for investigating crimes and convicting de-
fendants? If the courts determine that the de-
fendant’s rights have been violated, they may
either penalize the law enforcement officials di-

rectly (which is rarely done) or penalize them
indirectly by letting the defendant escape pun-
ishment. This book will examine how the vari-
ous stages of the criminal process are geared to
provide answers to these three basic questions.

Dynamics of the Process

Many books leave the false impression that an
understanding of the formal law and major
structures of the court is all that one needs to
know about the criminal courts. This kind of
analysis provides only a limited view of how
the courts administer justice. The law is not
self-executing. It is a dynamic process of ap-
plying abstract rules to concrete situations. In
making decisions about charges to be filed, the
amount of bail to be required, and the sentence
the convicted person will receive, judges, pros-
ecutors, and defense attorneys must make
choices for which the formal law provides few
precise guidelines. Thus, the second objective
of this book is to examine law in action—the
dynamics of the criminal court process.

An examination of law in action reveals a gap
between how the law is supposed to operate and
how it is actually applied. For example, the law
in theory suggests that the guilt of defendants
should be decided by a jury trial. In practice,
however, trials are rare—most defendants plead
guilty without one. Asking why there is a gap
between the law on the books and the law in
action is a major step toward understanding the
dynamics of courthouse justice.

Problems

No treatment of the criminal courts would be
complete without a discussion of the problems

Xi
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confronting the courts. Are the courts too slow?
Are judges too soft in sentencing? Does the
criminal court process discriminate against the
poor? These are just a few of the questions about
the operations of the criminal courts that this
book will consider.

The numerous problems confronting the crim-
inal courts can be grouped under three general
propositions. One goal of the courts is to protect
society. To some, the courts are not properly ful-
filling this role because they hamper efforts to
fight crime. A second goal of the courts is to pro-
tect individual rights. To some, the courts have
failed to provide fair and impartial justice by dis-
criminating against the poor and members of mi-
nority groups. Finally, many contend that the
courts are so poorly managed that justice is de-
layed and unjustifiable inconveniences are expe-
rienced by witnesses, jurors, victims, and others.

Reform

Many organizations, groups, and individuals
have probed the problems facing the criminal
courts and proposed reforms. The fourth ob-
jective of this book is to discuss and analyze
the reforms that have been suggested for what
ails the courts.

Not everyone agrees on the types of changes
needed. Some argue that certain reforms will
produce greater difficulties without solving the
original problems. This book will examine com-
peting perspectives on the changes and reforms
that are being proposed.

Organization of the Book

This book employs a spiral approach, beginning
from a core of information and working out-
ward to cover a wider range of relevant perspec-
tives. I have begun with basic building blocks of
knowledge and then proceeded to use them for
a deeper analysis. Within each chapter, the initial
emphasis is on the basics; the later material deals
with more complicated issues.

The introductory chapter examines the con-

troversies surrounding the criminal courts. The
rest of the book is divided into five parts.

Part I provides an overview of the legal basis
of the criminal courts, with separate chapters on
law and the organization of courts.

Part II introduces the legal actors—judges,
prosecutors, and defense attorneys—who must
make the decisions every day. The emphasis is
on how the working relationships among these
actors structure their exercise of discretion.

Part III follows the stages criminal cases pass
through, from arrest to the determination of
guilt or innocence. Why cases are removed from
the process and why cases are bargained out are
prime concerns of Part III.

Part IV focuses on what happens after convic-
tion. Often the most important question in a
criminal case is: What sentence should be given
to the guilty? Although most media attention
and legal analysis center on the question of legal
guilt or innocence, the dynamics of the court-
house are geared to sentencing. After sentence is
imposed, some defendants contest their guilt by
appealing.

Part V identifies problems with the system
and discusses several key aspects of reforming
the criminal court process. Should the lower
courts be abolished? Are the courts too slow?

Special Features

A number of special features will help make this
introduction to the criminal court process more
informative and enjoyable.

1.Key Terms. Any text should introduce the
reader to the basic terminology of a particular
field. This task is particularly important for a
book on the criminal process, because the law
has a vocabulary all its own. To aid the reader,
key terms are highlighted throughout the text in
boldface type.

2. Glossary. A new feature of this edition is
the addition of a glossary. Numerous students
have commented that this book needs one. In-
deed, one of my own students once commented
that the book has lots of “foreign” words, for-
eign not because they originated in another



country but foreign because they were so unfa-
miliar. To accommodate these concerns I have
provided a glossary of many of the most com-
monly used legal terms.

3. Graphics. Throughout the book, tables,
figures, and charts focus on important material
and present it in a lively way. Since readers are
often intérested in particular states, special effort
has been made to provide important legal infor-
mation for all fifty states.

4. Boxed Quotations. Scattered throughout
the text are boxed quotations that express a
perspective, provide historical background, or
offer an interpretation. They are intended to
round out the discussion in the text.

5. Controversy. How fairly, effectively, and
efficiently the courts administer justice is a hotly
debated topic. I have tried to capture varying
viewpoints in sections labeled “Controversy.”
No attempt has been made to provide pro and
con positions for every issue, but throughout the
text as a whole I have tried to balance “liberal”
and “conservative” viewpoints. I don’t agree
with all of the opinions expressed; neither should
you. But understanding why people disagree
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about such matters as plea bargaining and the
death penalty is an important part of under-
standing how courts operate in mediating be-
tween conflicting points of view.

6. Close-Up. Within each chapter, a “Close-
Up” section gives an in-depth treatment of a
topic. These sections are designed to capture
real-life experiences by looking at the people
who make the decisions in the courthouse. Many
of these “Close-Up” sections are drawn from
“Courting Chaos,” a special report of the Phil-
adelpbia Daily News. More than fifty reporters
spenta day in Philadelphia’s criminal courts, and
their reports provide a unique “Close-Up” on
the problems and frustrations of the criminal
courts in one of the nation’s largest cities. [ am
grateful to the Philadelphia Daily News for al-
lowing me to reprint so many of their articles.

7. Other Student Aids. Each chapter ends
with a conclusion, references, and suggestions
for further reading. The book also contains a
detailed index, which includes authors, subjects,
and all the Supreme Court decisions discussed in
the text.
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THE CRIMINAL
COURTS IN
CONTROVERSY

Crime has been a pressing national concern
for over three decades. Newspapers headline
major drug busts. Local television news provides
graphic footage of the latest murder scene. Not
to be outdone, the national media offer tantaliz-
ing details on yet the latest sensational crime
and/or prominent criminal. Meanwhile, official
government statistics document record murder
rates and unofficial pollsters report that Ameri-
cans believe that crime stands at an all-time
record high. These concerns prompt governmen-
tal response. Candidates for public office prom-
ise that, if elected, they will get tough on
criminals. Governmental officials, in turn, an-
nounce bold new programs to eradicate street
crime, reduce violence, and end the scourge of
drugs. Yet, despite all the attention and prom-
ises, street crime remains “a volatile, persistent,
and intractable issue in American politics”
(Scheingold, 1991).

A good deal of the political rhetoric about
crime focuses on the criminal courts. Judges and
defense attorneys—much more so than police
chiefs and prison wardens—are blamed for high
crime rates. Prosecutors are viewed as being too
ready to engage in plea bargaining. Judges are
accused of imposing unduly lenient sentences.
Appellate courts are blamed for allowing obvi-
ously guilty defendants to go free on technicali-

ties. Meanwhile, the police complain that Su-
preme Court decisions handcuff the fight against
crime. Victims of crime become frustrated by
lengthy trial delays. Witnesses protest wasted
trips to the courthouse.

The purpose of this chapter is to build on
public perceptions of the criminal courts by fo-
cusing on a few basic topics. We will begin by
discussing where the courts fit in the criminal
justice system. Next, attention shifts to public
concern over crime and the courts. As we will
see, debate over the courts reflects fundamental
disagreements about what the judicial process
should do. We will then introduce the approach
of this book, which stresses that we need to
know not only law on the books but law in
action. The law-in-action approach is then used
to provide an overview of the dispositional pro-
cess, beginning with arrest and ending with ap-
peal.

THE COuRTS AND THE CRIMINAL
JusTICE SYSTEM
Fighting crime is a major societal activity. Every
year local, state, and federal governments spend

75 billion dollars to apprehend, convict, and
punish criminals (Lindgren, 1992). These tax

1




2 CHAPTER 1 The Criminal Courts in Controversy

dollars support an enormous assortment of crim-
inal justice agencies who in turn employ a large
(and growing) number of employees; roughly
1,750,000 people earn their living working in
the criminal justice system. These governmental
officials are quite busy; every year the police
make more than 14 million arrests and every day
correctional personnel supervise 4 million peo-
ple. Yet as large as these figures are, they still
underestimate societal activity directed against
crime. A substantial number of persons are em-
ployed in the private sector either directly (de-
fense attorneys and bail bondsmen) or indirectly
(locksmiths and security consultants). There are,
for example, more private security guards than
public law enforcement officers in the United
States (Cunningham, Strauchs, and Van Meter,
1991).

The numerous public agencies that are in-
volved in implementing public policy concerning
crime are referred to as the criminal justice sys-
tem. Figure 1-1 visualizes the criminal justice
system as consisting of three overlapping circles:
Law enforcement is responsible for apprehend-
ing criminals; adjudication is responsible for
deciding if those arrested are legally guilty and,
if so, determining the sentence; corrections is
responsible for carrying out the penalty imposed
on the guilty.

The major components of the criminal justice
system do not make up a smoothly functioning
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FIGURE 1-1 The overlapping circles of the criminal
justice system

and internally consistent organization. Rather,
the criminal justice system is both interdepen-
dent and fragmented.

An Interdependent Criminal
Justice System

Viewing the various components of criminal
justice as a system highlights the fact that these
different agencies are interdependent and inter-
related (Walker, 1992). Police, courts, and cor-
rections are separate governmental institutions
with different goals, histories, and operating
procedures. Though separate, they are also tied
together because they must interact with one
another.

The courts play a pivotal role within the
criminal justice system because many formal
actions pertaining to suspects, defendants, and
convicts involve the courts. Only the judiciary
can hold a suspect in jail prior to trial, find a
defendant guilty, and sentence the guilty to
prison. Alternatively, of course, the courts may
release the suspect awaiting trial, find him not
guilty, or decide to grant probation.

The decisions that courts make (and how they
make them) have important consequences for
other components of the criminal justice system.
Judges’ bail policies, for example, immediately
affect what happens to a person arrested by the
police; likewise, corrections personnel are af-
fected because the bail policies of the judges con-
trol the size of the local jail population. If the
decisions made by the courts have important con-
sequences for police and prisons, the reverse is
equally true: The operations of law enforcement
and corrections have major impacts on the judi-
ciary. The more felons the police arrest, the
greater the workload of the prosecutors; and the
more overcrowded the prisons, the more difficult
it is for judges to sentence the guilty.

A Fragmented Criminal
Justice Nonsystem

The system’s approach to criminal justice dom-
inates contemporary thinking about criminal



