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PREFACE

This is a book published at a time of financial crisis, of uncertain depth and
duration. The ongoing financial crisis and its fallout have highlighted several of
the weaknesses of a host of previously unchallenged examples of ‘financial
innovation’, calling into question the wisdom of the gradual deregulation of the
financial services sector and drawing attention to the need for a review of
contemporary financial markets regulation so as to fill perceived regulatory
lacunae and, through that, restore confidence in financial markets. As this is a
book on the regulation of financial services (however much focusing on a sui
generis segment thereof) it is only fitting that a few lines be devoted, at its
beginning, to the role of regulation in financial crisis-prevention and
management as well as to some of the general conditions to be fulfilled in order
for legal rules and regulatory proposals, whether those included in this book or
any others, to develop their full potential.

While the ongoing crisis has shown some regulatory changes to be
apposite, mainly in order to rein in the activities of hitherto unregulated but,
nevertheless, not insignificant, financial market players (including hedge funds),
to over-emphasize the role of regulation as a financial crisis-prevention and
management tool would be to wilfully ignore two of the least palatable but,
nonetheless, most fundamental lessons of the financial turmoil. One is that
without robust enforcement by the competent supervisory authorities of the
existing prudential supervisory rules (or thosc that may be put in place in the
aftermath of the crisis) regulatory adjustments are unlikely to deliver their
intended benefits; another is that without efficient, cross-border financial stability
coordination and crisis management arrangements to pre-empt systemic events
(or to, at least, mitigate their impact) even the most comprehensive and best
managed regulatory regime is unlikely to fortify its constituency from the effects
of an ‘imported’ crisis. As both of the aforementioned points are of a
predominantly non-regulatory nature, overcoming the concerns that they raise
postulates, over and above anything else, the political will to ring in, in time for
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the next crisis, a number of fundamental institutional changes in the
contemporary approach to financial supervision and cross-border cooperation as
a necessary complement to some much needed improvements in substantive
financial regulation,

Would the above suggest that yet another book on financial markets
regulation (however topical its subject) might serve no useful purpose? Far from
it. Rules are necessary to organize societal expectations of what market activities
are acceptable and what business practices are tolerable and new rules are
essential where those applicable from time to time are proven to no longer be
optimally effective. What our preceding observations do, nevertheless, suggest is
that, however necessary, rules are not, per se, sufficient to achieve the public
good objectives underlying their adoption. Without sufficient resources to
monitor compliance with the rules proposed in the pages of this (or any other)
book and without a genuine network of cross-border cooperation to ensure that
national supervisors have a global picture on the basis of which to determine how
to go about implementing these rules or exercising whatever discretion these may
allow, no rules, however perfect, can yield the results that their advocates might,
however legitimately, expect them to.

Phoebus Athanassiou
29 January 2009
Frankfurt am Main

Xvi



ACKNOWLEDGEMENTS

A debt of gratitude is owed to Professors Eva Lomnicka and Richard Whish of
King’s College, University of London, and to Dr. Dimitris Tsibanoulis,
Managing Partner of Tsibanoulis & Partners Law Firm, for helping the author
develop a professional and academic interest in financial services law and for
their invaluable help at different stages of his academic and professional carcer.
This work is also dedicated to them.

The author warmly acknowledges the support of Dr. Antonio Sainz de
Vicufia, Director General of the ECB’s Directorate General Legal Services, Hans
Weenink, Head of the ECB’s Eurosystem Law Section, and, last but not least, Dr.
Dr. Chiara Zilioli, Head of the ECB’s Legal Advice Division, without whose
generous backing and encouragement this work would not have been possible.
The author would also like to thank several of his ECB colleagues, including, but
not limited to, Katja Wiirtz, Principal Legal Counsel with the ECB’s EU Law
Section, Adele Kendall-Larsen, Legal Analyst with the ECB’s EU Law Section,
Tomas Garbaravi¢ius, Senior Financial Stability Expert with the ECB’s
Directorate Financial Stability & Supervision, and Niall Lenihan, Head of the
ECB’s EU Law Section, for keeping him abreast of developments in the field of
hedge funds and for sharing their views with the author on some of the issues
addressed in this book.

The author is most grateful to Professors Brian Bercusson, Jan Dalhuisen
and Richard Hooley of King’s College, University of London, Professors Eric
Heinze and Rosa Maria Lastra of Queen Mary College, University of London,
and Professor Niahm Moloney of the University of Nottingham, for their
contributions prior to the start of and at different stages of the academic rescarch
work of which this book is a product, and, last but not least, to Dr. Ersi
Athanassiou for her invaluable advice and technical expertise.

The author is also indebted to Fabienne Allegret-Maret, Seija Elomaa,
Liina Gross, Magdalena Jacobsson, Eli Posega, Craig Russell, Dorothea
Scherzer, Saskia Schwarz-De Koning and Eva Sipkova, of the ECB’s Library

xvii



Hedge Fund Regulation in the European Union

and Law Library, for their kind help at the research stage of his work, as well as
to Simon Bellamy, Vincent Verschoor and Gwen de Vries, of Kluwer Law
International, for their help in getting this book published.

Parts of Chapter 2 and of the Endnote of this book are based on P.
Athanassiou, ‘The Conceptual Underpinnings of Onshore Hedge Fund
Regulation: a Global and European Perspective’, Journal of Corporate Law
Studies 8 no. 2 (2008): 251, published by Hart Publishing, Oxford.

Xviii



ABOUT THE AUTHOR

The author is Legal Counsel at the Legal Services of the European Central Bank
(ECB) and holds graduate and postgraduate degrees in law from Queen Mary
College and King’s College, University of London. Prior to joining the ECB, the
author was in private practise, inter alia acting as consultant to the Government
of the Republic of Cyprus on the transposition of the acquis in the fields of
securities, banking and insurance law.

The author has published extensively on financial services, capital
markets-related and ECB-specific topics and is a Member of the Editorial Board
of the ECB Legal Working Papers Serics and of the International In-house
Counsel Journal.

The views expressed in this book are purely personal and are not
intended to represent those of the ECB or the Eurosystem.

xix



XX

Hedge Fund Regulation in the European Union



LIST OF ABBREVIATIONS AND ACRONYMS

AIMA
AUM
BSC
CDO
CESR
CEBS
CFTC
CIS
CRD
CRMPG
CRT
ECB
ECI
ECOFIN
ECON

EFAMA
EFC
EMU
FoHF
FSA
FSAP
FSF
FSR
HFI
HFWG
HLI
HNWI
IMF
10SCO

Alternative Investment Management Association
Assets Under Management

Banking Supervision Committee

Collateralised Debt Obligation

Committee of European Securities Regulators
Committee of European Banking Supervisors
Commodity Futures Trading Commission
Collective Investment Scheme

Capital Requirements Directive

Counterparty Risk Management Policy Group
Credit Risk Transfer

European Central Bank

European Court of Justice

European Union Council of Finance Ministers
European Parliament’s Committee on Economic and
Monetary Affairs

European Fund and Asset Management Association
Economic and Financial Committee

Economic and Monetary Union

Fund of Hedge Fund

Financial Services Authority

Financial Services Action Plan

Financial Stability Forum

Financial Stability Review

Hedge Fund Index

Hedge Fund Working Group

Highly Leveraged Institutions

High Net Worth Individual

International Monetary Fund

International Organization of Securities Commissions

XxXi



XX1

ISD
LOLR
MAD
MFA
MIiFID
MWGED
NAV
NCB
OECD
PWG
SAIVS
SEC
SGP
SMBS
SRO
SWF
TEC
TEU
UCITS

Hedge Fund Regulation in the European Union

Investment Services Directive

Lender of Last Resort

Market Abuse Directive

Managed Funds Association

Markets in Financial Instruments Directive
Multidisciplinary Working Group on Enhanced Disclosure
Net Asset Value

National Central Bank

Organization for Economic Cooperation And Development
President’s Working Group on Financial Markets
Sophisticated Alternative Investment Vehicles

Securities and Exchange Commission

Stability and Growth Pact

Subprime Mortgage-Backed Securities

Self-Regulated Organisation

Sovereign Wealth Fund

Treaty establishing the European Communities

Treaty on European Union

Undertakings for Collective Investments in Transferable
Securities



TABLE OF LEGAL ACTS

Treaty Provisions

ATHCIE 10 TEC ooveovvoveoeveernees oo eeeseeeesesseesesseeeeseseeesseeseseessssseesssssss oo 206
ATHEIE 105 TEC oo coveeveeeeeeve e eeeeesssseseseemessesesssessssesesesomssssssensssenss 209, 278
ATHEIE 105(2) TEC .oveeeeeeeeeeseeeseeeeeeseeeeseeeseeeeeseeseseeeeseesssesssssssessssesssssssesrnnnes 208,210
ATHEIE 105(3) TEC covveveeeeeveesersseseesesseeseeseeeseeeseesmssses st esesesssssesssmmsmsessesssson 210
ATHCLE 105(5) TEC ...ooooeooeerereresseereseeeeeseeereessessesesessseesessssesssssssssessmsassssns 209, 210
ATHCIE 105(6) TEC .oooeeeeoeeeeeeeeeeee e eeererseeesemesesesesensssssssssssssnsnnns 210,277, 292
ATHELE 107(1) TEC covoveeeeeeeeeseeeeseeesesseeseeseseeeeeeseesenees st sssss s ssssssssssmsssnssenssssa 210
ATHCIE 107(3) TEC cvoveveeoveeeeeersees e seseeeeeeeseseseeeesseeesesssessssesesssesseeseessmsesessesene 210
ATHCLE 12201) TEC coovvveeooeeeeseeseeeseeeeseeseeseeeesseeesesmeess s esssssssssessossssesnsie 209
ATHCIE 43 (A) TEU oo eeeeeeeeeeseeeeesssesesesaseesseeeseeseeeseesesssssmsssssssssss s 214
ALCIE 44 (1) TEU ..oooooeees oo veeememeeseesssesseeeseeseseemssssssssssssssssssss oo 214
YT TR i 16 OO 213

Statute of the ESCB and of the ECB

ATLCIE 144 oottt ettt ree s ettt e s eet s tb et s ebe e sabesseessmteeaeersaeenneen sanrnen 277
ATHICIE 25 ettt ettt sttt et asseessanes s ereeaasabeesateasnraasseesrraeseressaraenne 278
ATHICIE 25.2 ottt ettt en e sae st st este b et esas et assesrensesrnenesasansesnens 210, 292
ATLICIE 3.1 ittt st es e este s s svecrre s ereesane e e enneenaaesase e rngeeaeeeabeesarenn sreenne 208
ATHCIE 3.3 ..ottt ettt se vt e s s s esneenreasesse e s eenteeeensenreens 208, 209
ATHCIE 43.1 ottt s eve e b s tn e s besa e nr e r e srebene 206, 209, 210
ATLICIE 7.2 et et etesee st sr et ee et ea e be b e e s e s e s s masebesan e shnsatennesshnan 206
ATHCIE 5 oottt st eete e e e s esbaesaa et essese s e enbesaeesaenbensseesaeas 206
ATHCLIE 9.2 1ot creetv e e s e s et eabeeaba b e e raeste e ens s rnanenteas 210

XXl



Hedge Fund Regulation in the European Union

Community Regulations

Council Regulation (EC) No 2533/98, [1998] OT L 318/18......cccccveevrnrerrcnnnas 206
Regulation (EC) No 958/2007, [2007] OJ L 211/8.....cocorvriiervrcrerirerearne 116,299

Community Directives

Commission Directive (EC) 2006/73, [2006] OJ L241/26 ...voovveeeroerrerereeo. 175
Commission Directive (EC) 2007/16, [2007] OF L79/11 ..c.eroven..eeo... 107, 108, 142
Council Directive (EEC) 85/611, [1985] OF L375/3 1rvvvvvovveeooceeeeerressssee 22,103
Council Directive (EEC) 89/298, [1989] OJ L 124/8 .....vcovvvovvereeemceerseressesen 121
Council Directive (EEC) 9/22, [1993] OF LIAL/27 covvvoovvoeeoeoeeeeieeeeesesereerenne 105
Dircctive (EC) 2000/31, [2000] OF L178/1 .eeovvvveveeeeeeeeeeseeesseeeeeerere oo 113
Directive (EC) 2000/46, [2000] OF L275/39 .....oveveveemeeeeeeeoeoeeoroesseeeoseessseeresoens 114
Directive (EC) 2001/107, [2002] OF LA1/20 c.oovooooerooroeeeeeeeeeeeeeseer s neeeenee 104
Directive (EC) 2001/108, [2002] OF LAL/35 ooooooeooceeeeereeeeesesesersesesesssseereeeesone 104
Directive (EC) 2002/65, [2002] OF L 271716 evovovvovororeeeeeeeeeeeeee oo eeess e 114
Directive (EC) 2002/87, [2003] OF L35/1 coovvevoeeeerro oo eeeeeeeeeseeeeesesees s 000270
Directive (EC) 2003/48, [2003] OF LIS7/38 oo eeesererenensesenns 114
Directive (EC) 2003/6, [2003] OF L 96/16 crvveeeeveeeerrer oo eeeeseesesessssos 21,63, 114
Directive (EC) 2003/71, [2003] OJ L 345/64 ..o 114, 119, 152
Directive (EC) 2004/39, [2004] OJ LI45/T covvvvovorooeore oo 103
Directive (EC) 2005/1, [20051 OF LT9/9 vroooveeeererreees oo enssnnnes 123
Directive (EC) 2006/49 (recast) [2006] OF L177/201 covvrvovroeerorreeessreessrrrenn 123
Directive (EC) 97/7, [1997] OF LIA4/1Y ooooooovooooeoeeoee oo eosenones 115

National Legislation

lreland

Central Bank and Financial Services Authority of Ireland Act 2003

(SL N0 12 0£2003) ..ottt ess sttt seene 127
Companies Act 1990 (S.1. No. 336 0f 1990) .....coccurverivieeerrevecm e 126
Finance Act 2007 (S.1. NO.11 0£2007) ..ot eeeraeeteseesteen s 129
Investment Funds, Companies and Miscellaneous Provisions Act 2005
(S.L.NO.12 0F 2005) c.cervcirieceeereeecer sttt asens 127,128
Investment Intermediaries Act 1995 (S.1. No. 11 0f 1995)..ucmcicvvironieecreees 126
Investment Limited Partnership (ILP) Act 1994 (S.1. No. 24 of 1994) .............. 126
Unit Trusts Act 1990 (S.1. N0. 37 0f 1990) ....oevveveereieecsecreeee s s 126

XXiv



