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English Preface
The Chinese Procurators — A
Comparative Perspective

Vincent Cheng Yang (Canada)

The publication of this book, entitled The Roles and Standards
of Procurators — A Comparative Study, is a result of cooperation
between the Research Institute of Procuratorial Theories of China
(the “Institute”) in Beijing and the International Centre for Crimi-
nal Law Reform and Criminal Justice Policy (the “Centre”) in Van-
couver, Canada. This is the first major Chinese publication to sys-
tematically introduce the roles and standards of Chinese procurators
to international readers. It is also the first major Chinese publication
for Chinese readers to systematically compare the roles and standards
of the Chinese procurators with those in the relevant international
instruments and in some foreign jurisdictions. The People’s Procura-
torates and their procurators play important roles in the historical
transition of the nation to the rule of the law. Given the powerful
status of the procuratorates in China, the book will have some far—
reaching impact on the promotion of the rule of the law and legal
professionalism in the People’s Republic. As the Canadian Co — Edi-

tor to assist in this research project, I congratulate my counterpart
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Professor Zhang Zhihui, a leading scholar known for his work in the
field of criminal law, and his colleagues in China for making this
joint effort a visible success. In the meantime, the Canadian Inter-
national Development Agency (CIDA) is acknowledged for provid-
ing financial support for the sharing of the cost in this project.

The current Chinese system of jian — cha ji — guan and jian —
cha — guan, usually translated as the “procuratorate” or the “procu-
racy” and the “procurators” respectively, was re — established in the
late 1970s and earlier 1980s. @ In 1978, the National People’s
Congress (NPC), by adopting the 1978 Constitution of the People’s
Republic of China, declared its decision to re — establish the abol-
ished system of procuratorates. @ One year later, in a legislative
package of seven major laws, the NPC passed the Organic Law of
the People’s Procuratorate to define the organizational structure of

the procuratorates, their roles and mandate, their powers, as well as

® Because of the difficulties in language, some English writers would
translate jian — cha ji — guan as “the prosecutorial agencies” (or “procuratorial a-
gencies” or “prosecution service”), and use the English word “prosecutor” as an
equivalent to jian — cha — guan. This however could be misleading, given that
jian—cha ” in Chinese refers to a much broader range of functions and powers
than “prosecution” in English.

@ See Article 43, The Constitution of the PRC of 1978. The system of
procuracy was abolished under the Constitution of 1974 as a result of the launch
of the Cultural Revolution. In 1976, after the arrest of the “Gang of Four”,
which included the widow of Chairman Mao and three other senior officials of the
Party, the Chinese Government declared the ending of the Cultural Revolution.
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the principles and procedures for the use of their powers. @ The sys-
tem started to function in the 1980s, when only a small percentage
of the procurators had been legally trained, mostly in poorly de-
signed programs during the 1950s and the early 1960s. The vast
majority of the procurators were receiving some short — term legal
training while doing their work. I recall that during the three years
of 1982 —1984, when Prof. Zhang and I were among the first group
of LL. M students in China, there was no substantive research
publication on the system of the procuratorates. However, we were
encouraged to witness the emergence of professionalism in the Chi-
nese procuratorial service in those years. It was their strong commit-
ment to the transition to the rule of the law that was directing that
generation of Chinese procurators to overcome the tremendous diffi-
culties in their work. To understand the new laws, they tried to
catch up by studying the science of law on the weekends and in the
evenings. An extremely friendly tie was developed between the
handful of academics and the new practitioners for the sharing of
knowledge and information. Those were the good old years of facing
the great challenges in building a system of justice on the ruins of the
Cultural Revolution (1966 —1976) .

It has been a great transition of two decades. Significant

@  See the Organic Law of the People’s Procuratorates of the PRC, 1979.
In the meantime, the Congress passed China’s first Law of Criminal Procedure,
which defined the roles of the procuratorates relating to criminal prosecution, in-
vestigation and the powers of “supervision” in the criminal process. The other
five laws adopted in the same legislative package included China’s first Criminal
Law, its first Law on Sino— Foreign Joint Ventures, and the Organic Law of the
People’s Court.
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progress has been made in nearly every aspect of the Chinese soci-
ety, including the system of law and justice. The procuratorial sys-
tem has also progressed, not only in its size, but also in its quality.
In 1995, after many years of debate, the Law of Procurators was
promulgated. This Law demonstrated an effort to raise the profes-
sional standards of all Chinese procurators. ® The Law also intro-
duced a classification of professional ranks and mechanisms for the
promotion and discipline of the Chinese procurators. @

In 1997, the amended Law of Criminal Procedure of China en-
tered into force, bringing about comprehensive changes to the prac-
tice of the procurators. ® Some of the changes have had significant
impact on the roles and powers of the procurators. Under the new
Law, their work in criminal litigation now shares more similarities
with those of their western counterparts. The new Law, for exam-
ple, provides that no one shall be considered guilty unless he is con-
victed so by a court according to the law. Thus, the Law abolished

power of the procuratorate to convict an accused person by “exempt-

® Under Article 10 (6) of the Law, it would be ideal if new procurators
are mostly graduates from law schools. The Article however failed to make this a
mandatory qualification.

@ Chapter 7 of the Law has introduced a classification of twelve ranks. It
however failed to specify the professional qualifications of these ranks.

® The Amendments to the Law of Criminal Procedure were adopted in
1996. For a discussion of these Amendments, see Chen Guangzhong and Yan
Duan (Eds. ), (1996), Annotations and Application of The Criminal Procedure
Law of the People’s Republic of China. Jilin: Jilin People’s Press.
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ing” him from prosecution. @ The Law introduced some new proce-
dural safeguards for the protection of the rights of the accused per-
son. The accused person is now allowed to contact his lawyer during
the almost entire pre — trial investigative process, rather than only
seven days prior to the opening of the trial. @ The Law changed the
trial process, borrowing some ideas from the adversarial system.
This includes improved rules of open trial, a moderated role for the
judge in questioning the accused person and examining the witness,
a more clearly defined burden of proof on the prosecutor, and new
rules allowing serious cross — examination of the accused person and
the witness by both parties. @

Changes in the law have created new pressure on the Chinese
procurators to improve their professional skills and enhance their

working standards. Many in the legal circles expressed serious con-

@ See Article 12 of the Law of 1996. Under the old Law of Criminal Pro-
cedure (1979), if the procuratorate believes that the accused person has commit-
ted a minor crime, it can exempt him from prosecution. The exemption, howev-
er, is kept as a criminal record, and the accused person, who is convicted by the
procuratorate, has little legal means to appeal the conviction or seek remedies be-
cause the case is not decided by a court.

@  Article 96 of the Law of 1996 permits a suspect to contact and hire the
lawyer after the first interview by the investigative agency or start from the day
when a compulsory measure, such as arrest or detention, is applied to him. Arti-
cle 33 of the Law stipulates that the suspect can hire a defense lawyer or defend-
er, starting from the day of the transfer of his case from the investigative agency
to the prosecution agency.

@ See Articles 11 and 152 (open trial), Articles in Part 3 (trial), and
162 (2) (acquittal on the ground of insufficient evidence).
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cerns on the professional quality of the procurators. In 1997, when
the Amendments to the Law of Criminal Procedure became effec-
tive, there were over 180, 000 officials employed in the procura-
torates nationwide, but only 0. 4% had university degrees, and
fewer with university law degrees. Furthermore, corruption and
abuse of power have become new problems facing the procurators.
In 1998, for example, some 1, 641 officials in the service of procu-
ratorates in China received disciplinary or legal sanctions for corrup-
tion and other wrong doings. @

A a new wave of reform has been launched to improve the sys-
tem of the procuratorates and enhance the professional quality of the
procurators. In 2000, the Supreme People’s Procuratorate of China
issued its blueprint for the launch of a comprehensive initiative. @ In
this plan, entitled “Implementation Opinions Regarding the Reform
of the Procuracy for Three Years,” the Surpeme Procuratorate de-
clares that the reform shall apply some general principles including,
among others, the following that may be interesting to the interna-
tional observers outside China:

(1) The reform shall make the system of the procuracy compat-
ible with the progress in developing the socialist market economy and

promoting the rule of the law in China;

® Tan Shigui (ed.), (2002) Research on Justice Reform in China. Bei-
jing: The Law Press. pp. 23 and 26.

@  See Supreme People’s Procuratorate of China, “Implementation Opin-
ions Regarding the Reform of the Procuracy for Three Years,” in Research Of-
fice, the Suprem People’s Court of China (ed. ), Outline of Five — Year Reform
of the People’s Court. Beijing: The People’s Court Press. Annex. pp. 361 —
371.
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(2) The reform shall help to ensure that the procuratorates will
exercise their powers and fulfil their responsibilities lawfully and in-
dependently ;

(3) The reform shall enhance the supervisory functions of the
procuratorates to ensure fairness in the administration of justice and
the protection of human rights;

(4) The reform shall benefit the development of a procuratorate
system of Chinese characteristics as well as facilitate the borrowing
of good foreign experience; and

(5) The reform shall support the effort of improving the pro-
fessional quality of the procurators and the quality of their work in
implementing the law.

As the Supreme Procuratorate rightfully indicated in its plan,
international cooperation can provide useful assistance to this new
endeavour. In the past six years, the International Centre in Van-
couver, under the leadership of Professor Daniel Prefontaine and
with the support of the Board of Directors, has engaged in a ground
breaking program of cooperation with our working partners in Chi-
na. During 1996 — 2001, my Canadian colleagues and I delivered
many lectures and seminars to procurators in Beijing, Shanghai,
Guangzhou, Wuhan, Chongging and Hainan. The International
Centre in Vancouver also hosted some eight delegations of procura-

tors and other delegations of legal professionals from China. In these
years, [ alone had the pleasure of giving lectures and seminars to ap-
proximately 3, 000 Chinese colleagues and law students. .In the
meantime, many Canadians were able to learn the basics of the Chi-
nese systems from the delegates. Also, through this Program and
other initiatives supported by international donors, I have enjoyed
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working with my colleagues in developing and conducting many re-
search projects on the system of procuracy and other legal topics. In
2000 — 2001 alone, three books were published through cooperation
with scholars at the National Prosecutors College of China. ® These
books are now used as teaching tools in training programs for Chi-
nese procurators.

Although mutual exchange and learning have increased signifi-
cantly in this field, in many aspects, the roles and standards of the
Chinese procurators are still very different from their common — law
counterparts. For the readers of this book, I offer the following
comments on some of the remaining differences and key issues for
Ccomparisons.

(1) The political nature and independence of the institution. A
fundamental difference between the Chinese procuratorial system
and its western counterparts is that the former is subject to the lead-
ership of a political party, that is, the Chinese Communist Party.
Under the current Chinese law, the procuratorates shall be free from
intervention from any “administrative organs, social associations and
individuals. ”@ This provision of indepdence does not apply to their

relationship with the Party. Since the re — emergence of the procura-

@ See Vincent Cheng Yang and Shan Min (eds. ), (2000), Chinese and
Foreign Systems of Criminal Public Prosecution. Jiang Lihua and Vincent Cheng
Yang (eds.), (2000), Essentials of Foreign Criminal Procedure. Jiang Lihua
and Vincent Cheng Yang (eds. ), (2001), Criminal Defense in American Crimi-
nal Proceedings. All three books were published by The Law Press in Beijing.

@ Article 126 of the Constitution of the PRC. A similar provision is seen
in Article 9 of the Organic Law of the People’s Procuratorates of the PRC.



