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INTRODUCTION

This publication is characterized by its focus on practice,
which is drawn from the author’s many years of rich experience
as a PRC lLegal Consultant in an international law firm, and
covers all major aspects of foreign investment as well as
addressing a number of gray areas in Chinese law frequently
encountered by foreign investors.  In addition, many statutory
provisions are cited as well as the most recent legislation on
foreign investment in China (the Legislation [Law promulgated in
March 2000) in order to provide reliable and updated
information. This book is published in bo:h Chinese and
English.  The Chinese version is written in acccrdance with the
customs of Chinese language, however, the English version is
not merely a translation of the Chinese, but ratter is written in
the style and language of legal English.  This publication is an
essential tool for investors, managers, lawyers, in-house
counsel, scholars and students in better understanding and

further researching the foreign investment legal regime in
China.
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Preface

There is an American joke about lawyers: a good lawyer should have
only one hand.  1f this were the case, the lawyer cannot say “on one
hand” with one hand and say “on the other hand” with the other hand.
However, as one of the “special characteristics” of studying Chinese law,
one can accurately grasp the Chinese law only if taking into account both
practice and statutory provisions. [ have been working with the
international law firm, Graham &. James LLP, for six years. 1 was
motivated to write this book because of the need to study Chinese law
from both the practical and statutory perspectives.

In the process of writing this book, 1 have sought to emphasize the
practical side by drawing upon my practical experience. In the
meantime, this book refers to a large number of the Chinese statutory
provisions as I have sought to provide a solid basis for each sentence.
Practice is based on statutes. China is governed based on the law.
Although there are gray areas and flexibility between practice and
statutory provisions, these gray areas and flexibility do not exist if there
are no statutory provisions to compare them to. Furthermore, this book
analyses disputed issues from the theoretical perspective,  Theoretical
analysis does not conflict with practice and statutory provisions. They
are auxiliary to each other. Gray areas and flexibility especially need
theoretical analysis in order to clarify their legality.

In the selection of tépics, this book has sought to cover the major
aspects of the foreign investment legal system in order to ensure the
comprchensiveness of this book. For example, this book discusses the
investment functions of both representative offices of foreign enterprises,
which are generally believed to be prohibited from engaging in direct
operational activities. On the other hand this book has sought to address
the frequently occurring legal issues and practice that deserve discussion.

For example, this book discusses the structure of foreign investment in

.2'
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China and the major concerns and factors that foreign investors take into
account when they design their investment structures. This discussion is
of grcat importance given the current trend of restructuring and M&.A.
In addition, this book has discussed some special issues. For example, if
a Chinese subsidiary of a foreign company bribes a Chinese government
official, the law of the home country where the foreign parent company is
located might be violated in addition to Chinese law.  This is an issue
specific to multinational copanies.  This type of issue is seldom found in
other books on foreign investment.

This book has also taken into account the most recent development of
foreign investment law in China. For example, this book addresses the
phenomenon that China has too many legislative authorities and
systematically discusses the effect and levels of Chinese legislation in light
of the new Legislation L.aw promulgated in March 2000. I hope that this
book would clarify the confusion experienced by foreign investors as to
Chinese legislative authorities and the effect of the different levels of
legislation,

This book is written in both English and Chinese. The Chinese part is
written pursuant to Chinese writing customs. The English part
corresponds to the Chinese part. However, the English part is not a
simple translation. The English part is written pursuant to the English
writing customs. 1 wish to thank Ms. Tabetha Miller for her gratuitous
and careful proofreading and polishing of the English part of this book. I
also would like to thank Ms. Jing Kuaining and Ms. Cheng Huaixiang for
their kind help.

After China accedes to the World Trade Organization, foreign
investment in China will increase rapidly. I wish that this book would
help to promote the introduction and research of the foreign investment
legal system of China. I hope that this book will provide a “two-
handed ” rather than “one-handed” guide to the investors, legal and

business professionals, scholars and students.

Lin Huawei
Beijing
April 2000
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