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(b XA FIR) (2000)

i@ SC ®3%-F28-T1—e6l
Peking University Law Review

Vol. 3, No. 2, 2000, pp. 1—61

WARERME 5ERBHEN
LgaFHAXE
FEAFGI L

E-Rugvie

Abstract

There are two opposite kinds of approaches to the studies of
mediation characterized by the Ma Xiwu’s Judicial Mode in 1940s
communist China. One, based upon historicism, maintains that
importance of mediation in the legal system of communist China
exhibits the continuance and extension of traditional legal culture in
the history. The other, based upon functionalism, emphasizes the
breakup of traditional legal culture and the modification of mediation
by communist ideology.

Based upon the reflection and criticism of these two kinds of

« AXVREET PESAHSHER"THITSL 1999 1 A 31 B), BN
FMERESW B3R CHER TN, BERF T ZRARBAETRTLTFHER.
AXMEBEAERBPREERARFERLEZE REAURERAFER L SBEH
RESHIR.

v LERAKEEF B YN (100871), E-mail: jiangshg@ law. pku. edu. cn; jiangshg @
263. net.
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approaches, with some new materials, the article brings forward a
new approach of relation/event based upon ° archaeology’ and
‘genealogy’ in the sense used by Foucault to this topic. In this
way, the article put the Ma Xiwu’s Judicial Mode as an incidental
historical event into the power relations in the transformation from
traditional empire to modern nation-state in China. In the process of
state-making, the state law transplanted from the West met the
resistance from the indigenous customary law exemplified by
marriage law. In order to settle such troubles, the Communist Party
used various power techniques and constructed an ‘organizational
nexus of power’ so as to put its power into the rural society.
Therefore, the incidental mediation practice was integrated into the
nexus of power a; a special kind of governmental art. In the
competition between legal discourse regarding law as autonomous
system and political discourse regarding law as efficacious instrument
of governance by the Party, state law was eventually subject to the
governmentality as an instrument, which constructed the heart of
new legal tradition. In this new tradition, the aims of law are not
social justice but the Party’s policies, not settling disputes but
modifying and governing the society. It is in this tradition that we
could understand the difference between the rule of law in the West

and the rule by law in contemporary China.
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PETREOEREEE R TR TARBUFRHE,C X—
ik 90 2 ) iy 4 9 T W A 0 AU DL R el e B 0 A\ R AR K P
K hmElE TR AREN FBERE -, X—HEH
BARBKREWE P EEAELR.S — B3R, ¥ TFRETH
M ARG RN A FERHRTRER. —F, REZ D
FEMRIL” . PRSI K, D8 TH A AT S N RRE s R
RPEEERBPRBRECERZRK TR BESEILRNE M,
B, FEXAN B L, PEIE= SN EREREZ T FE &R %

O ARFEEMEX L RNEEEPEIEENERFENVESPERTR
MEERRE—R, B, NERSERTRERY—HXTERERN TR EER
#3C, T RAFI—FEBEN KRN FELRPEEMFE, B2, PEIEF RS
BB LR ERERT TARAFHEBRMN.

@ EPERLL, BREEHNRATRERTRELG XALRNAARETR.
B, EERXLTAEERIMARY, KL FFAREREARHIBR P L RAE
ENH LM%, (Buxbaum, D. C., 1971, Huang, Philip C. C., 1993) i Z£ F EH 3t/ 3%
HERERD EREEARB IR, —HRARREEFERERAPKEERA
B GAREAPDRREN(RFFAR) HTHRFAR; 3 —HEREERBR TR
AHEFHERA], LMARZE RSN SHARTERNARER, X_RERXRRY
—MERENHNAREFTR, ENTRAHBARFABZH, AXDERALHNEE
SEREVARHFKHERNFIREE. CRATERYEREROAA, #BE
FAENRESR TR AL AR AR ERBRBN AT, ElAacHirE
HARENRDRAFHPHEARESAIBFASAMARER, TATEEENRE
Wi

® “HEAREREZEBS EMEHERIANRPELF K, F—KETHREHEE
OB ERBEH, KRA N BERAEFTRIA S RKERB RS RITR
e 52 R, RLT ARFABHRERNALES; B=KE 80 FRUARER
Bg U N E THES N IAEHIE, BRSSHLSKREELRE", (LRYHE
G ARERTAE, 1994:34 37 HE, XRFEN K BRAMR Y TRk
T E, LR ERARLAEG S, =B e BE FREERASEAARIE L.
Fis FER AR EEN—FAENEN LS TREAEERAEY, 5 1ERN,
1999,
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BIEL.© B—FRIFSHAR, RIBZA A HIL”, X
B PEEE R BITHARBRRESRE R N RR
REERR . DBRKE. ENATRSFBFEERARE (Fu
Hualing), EEAEZ BB T AMBH I BN, “BOGT
RERAEEERRT, UETREEARAN YL B LU X
SRR g 2 2 B b, DA T VR AR ) SB0IA T BB R T AR R 4 2y Y
BB, ” (Lubman, 1967:1278. ) AR EH AL BRI — ML L3 B T
B, —HFERATRRYY, 5—HEEREHEXNBISEENR
WU R B EM ER ERESBF. LAV LSHER,
(Lubman, 1967 ; Johnson, 1982)
XEHARMER IR RIEAFANEBHRETEZ
o —RUEkK, FTRSCARIE ML F R A SCA ¥ 8 7 i, FBH A
H T 0 e R B SCAR B9 40 5T, 38 53X B 43 A 36 7 3 R B
FRR I BE X B F 0 5 R A AN R RO B R T R SUAL R LR
e, WIS R R R TR 32 LM 4 i O i, X FP T RE

® TRENZRP, HIFNAHEEAYERRERTEMLSE CEEH
B X ST R & T Rt B ey T, BRI (R R ) BE E R 1S SR M SO AR 1
Fi“hE %6 " 1k B1 (Cohen, 1966; Palmer, 1989), X B YL & 7E 80 AR A AR ZHAR X
LB TR LI N AT CRIE T PR %, 1988:146—156)

LR MBEBERNNRERBHRTRE, CRENEFESHNERERES (R
L ERANWHEEETRHEIRERES). HERRARERBRKNERSE
(199930 H R FFAFTH AR BRNARARHENRRER."EBF
(1997:363) FEHEE B A R AR KW 25t s g i M AR" B EARR
REMNREEAT R, XHBRAAETFESL EPFENL KHRETTE TR
BEER, EFREEXEGHY, REEKBHREG TEXHELE, TEMERTA
RARNE, HFRERE, BRSNBRAARAERNENEEH,
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EXNFEEARNEREBREXANPER>RBOSEN T
5, ® Ak SEARNER ARNER X RARIEMNES
A AL UL AR BIE T 88 X (Lubman, 1967).

R, IEN TR AL EE M it” B AR X 4 =R AR A
R SR AR RBEIA F & R RAR, Ek“AHPR"HR
BB AT E RS HEERR B ORI R E
RIEARE 5REEE LA BRAE, BR L RBAEL M LIA#E
HBOHARTER? B L, BRESHH LS "EEAREI
FEVIMRSC B, WO R A BRAE “HE L7 SR BE I R R SEBR B (R R,
2000b) . VBB 2R RER S TR EE RN A &R
JRAER? XHM7ERE LA 13 AR ERBR, 8828 B
T—FARaZ R X818 EARNHRN BB RIRES
REBIAR,©

X o] FE Y 3R B R E R AT “BRH T X A AR B i B
RV THHEBHER, ENEEERRNARBER LS
P SE BRI L B—E B R GRS E LN R

® WEELZMWERB BRI T8 E X" (Lubman, 1967; Lubman, 1997;
Alford, 1984;Li, 1979) , Brady(1982:9—10) ¥ FE N ¥R 3P EHEARBENTF RS H
TR ERFR M EE, H Pk BAL(Lubman) FZE¥ (Victor L)RR EK“HBEL"H
BEOAEENEERFEA, BXRZENFEENTR, S RHIRT, 19%,

® %M Brady(1982) 4, IR P EREHEN AREEEEI A GEE".
“BRE ERRE COREENE R DRI ENE. REIBEEEMFPE
MAASERERSE EEERR, ARR“DIBREER T “RRE X FHHMN
ARERE WEN RO AR, hERR MR RS EHENSEORT
RbEFSTORARZXHEERRE, B8, £ERERL, PERIBELE"
HEFER S RBE MR RARSEN, fIHERFIESEEEXHERBEU
RIEFEEXHHLPERAE R, BXHEREEFREN BHBRASR LR
B, ATTZERR EBA T BB RER" HRE S, 2% T it & H XX ARH
EREm,
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P, BRI ER B S RE? ——m R E D — NN
“Pi BB RN R, REXMEEN DB EHA T HBNEER.
MERMEAREHFE MR L RER B HTAX B AR,
XRBRERMERBEE I E AR MR E Ll %
B WO, RIBERFBRELET N REAMBE BRI, L
RAMX =R B RS HEAEREERE—EEST, EAMH
M AMBL B E L E K ADR BHMAE BRI, 5%, H
&, XX R AR BR B BT ARE R — MR M4
TR R, BB — RIE E RN ERN YR &4
R, Lo SCACTE IS ¥ TR AR Oh 5 SR B S0AR” W T, 30K
WS IR BUR R IRER M7= ; B R4 R R R —
FIL B 5 RNR B, 3T R B R —Fh Sk R/
S, BB MBESES MREHEN—FRIIRSRXE
EBRRSN, RMFERET B R%E" (1B, 2000a) #
fE. EEEIMAXRAN, BHRFHE SRERNRXRH
“BLE” (dispolitif) (FEBh %L, 2000) KA T X Bk, ERET X%
FHERGERFE" B LR R, A SUEE N — SR R RO R

O BREEASHEEEIEGANENTENERERSEANABTRA
REFRPERORMBIETHF L SPHRBIR.URFEERENES ADREZEF)
BE—R, \TIEFS“FA MM M B EXBRPENERRAE, 3L.2TF,
2000; EIEH, 1999 FHHM, 1999,

® REFEMA“AIRE G REEMASIBE, XTHX—BRiFwRk,
2 I, Delueze, Foucault,

® (T EFR/EHHMRTEELSERPNBA, SNEE 1996, XFX#H
ST RERET S PYER, S RARTD 1997, RBE 1 :1997,
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H% %R, O HUpH TR KRR BE B ARG B LR
Rk B R R R o A4 AT RO R, AT R EEPER I
REER X, FREX LRFAES H— P EBRRRE.

AR E— IR AT T MRS B E AR R E R e e i
2o, Bl E 5 BUBUER B7E T B i RIF, B LB BUIR R M
REETRAERHEN, FEXATET, FRKN T RRE RS
FHRENB S Ak, HBABIRSZ . EREXFHES T, L
ERAIB O DHERAFRNAT . FTEH T ERE KB
B AL, o B 3 S 0 R AT S BRI
FIHy AL RS LA 3 2 S K, AT K AR ) 9 e Ay RN B
SHtAE 4, I s R BB AX, WA LI b A SR AR,
D45 TN AP 3 19 VAMRIE 3 E R A E RN BRBUER — 4
“HuE” LR, SEHEEAF R —FERKRK
TR BT DABRAS EL K B OISR, F B R 3¢ 7= SE R o A IR 0 551 BE I
SIE, RETEHAELER SN AANELEEE—R, LT
—FMIG IR, B~ RN ARBER. BERoERD
48 T AR 7 R B R 15 TR SR AR R R SRR, AT AR AT
HIBUH B AR AT B A B AL S B 2, B>
FHBHLHEBETLR, AT SR T RBEGEL, §RT FEE
BEFEL. SURSBEEMN T PEEEFIEROERE
LS, El, EanENEARETHARLINSIEL,
FUR T AR T B 4%, TR ZERR IR B P RN
BA%k . FAPRIBOR, LHE S RBEA S BERRN BN, R

0 BERFNE, EXEREERRENTRS, BANRRRRERIHY
B, AT~ N A S A SRR, ER, AR MR ME
5 2 i R X b, AR SO D R (R X bR BT R B B 3K, B
EER RS E S BRI R, FFRXEX REBHRARRARAH.
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JE B g5, RATI B B AT E B it e B O ik R LR, I\ R R
R4 R B Y ik B BE b, T o 1 S AR AR B B 7 7
IR, U RX MG WRELBRGR LN E b R AR
W38, 18 RA XL B FTE R+, RAITA W DIERF H k%
FR B 7E X4 1 T I M A R R 33

— BERBENR LT ERAREE

MRBRAER FAFB . BERREEFZEMMENZS,
FEEEZEE LNAEEEREA LCRERT . B EHM
ERFXEZAHRAEEBRTBE LR THRE ; BiEm
AT HEBAR T PRk R T B ARESMCES IR
R BRI R R FEOAERAR T H BRI, AT AR
NP ENECA. B2, AEEERIHT d B8 E R
REERHER., (R, 1997)8E, FEREHY AR KR
%, TR RBIREAN S EEEE, L2 EREE AU EH,
FIUUSBEEREE L, REREEERELE" N EE L, )™
K RER S, K & R4S, R R B A ST R B A —
FeMES TR IRE.C Hit, B EKBEB A S, BEHR
REFIMAEERN & FE 2P R A kI 5 IR R SCI X
G H B, R IR R E A E .

(—)EREGBERTHZRHE
ESHHLNER ERY SEENSE R LR A TS
&4 B R BUBUR % (statemaking) B9 33 2 ( Tilly, 1975), BRE K “HA &

Q@ “KEGG/MEGE" BB SR B Redfield 3¢ X B3 27 (civilizde society) 1
“RAH L (folk society) 8 K4 B BITIHH . B W Leslie, 1968,
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X2 RIS AN B 16 B A S 45, Y K E X 5 8
BRXE, FEEERXMOIR/TRRITGEH.” (RS, 1994b.
348), R E, LIGEYH NN ERBNRRESULRHN E
HI B R B R BB RAE— R, AT T B KB B
BFE. X—RARBAERBHRBEURGSHAE. S HER
MY R ERFEHZH.C
H&ETBIREEAN N2 2EREN IR S, HE
BN HBEPERTRMBOXFIRAESZ L, KREHEHT .
LM SRR ERF HE.C XA, RS2 B AR
AL A 5 A R — TS AE S . BADTE B, BT B 5
kR EE S NN L ARNE KRR SHEEX—HE
2%, ERAEEZRE PRI ACTHAE, FRRFRBEER D
KIZhRE .
REEREMEZRENSEROB SR LFEEE
5,0 BRE—EHH _HNERHBEARMLEESNERE
B, B LTS SHE A RRPRASRE, LEARER
BHESMRESS, NERE X L, X —EheG R nnedE

© YA (19940) B MM B B T IXFR S AL, BT IR R i« B REANHI 9 B
L ESERRTERENBRETESENHAREE,

© SWMELENEZHICRBHH B EENH TR ES BRRET
HEEERES RS EET REERER, UEA T RAKAR KPR
Z FEIFA DHEE FEAE MEAR LRI EEAD ABEFLRF
W, BRBFRE, 1931 M3, 1941, BT R, BFHHT BB AT RELEHR
REWESFIMA T FSARILGNE, RRFHHRAEL,

® HMULE, TERAFENRYE N E EREOTAENERET LA LES
£, KRB R O R TR LR B R — B, AR
AR EEE A MEAEN SHAR, ERRIFTRMQIRE, 367 5T
REHY Bk RS B AR B2
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SRMABEHTEBHEMREN,® X5 SN LEEHNBHE R ¥
BEEINZRMIMERELEEEN., Hk, f££H K BAGE T
EAHARAMEMA S HHESHE, BEREURS 2 20 RN
ML EB T, ESREELT —MEENHLREZ b, 52—
Pt RS FHESECCER . Bk, P EERBIENIRHE
Vo) R o, ASASUAR R T S [ s e o BB i L R RS I A vk A iR
R MRS R 5, X Tt R — H RSB S R LR B S
(B¥EF,1997b).

B TFEREEMEERBEPGEN £ &M, €75 Rib SR
HER W AT R AL, (B X PR R 2 B 08 SRS R 6, 1 BLiX
WIER B B Mk SRS shEY AR, A B et T 8 R BUR Y,
MBI FEER . R THRMNRSEBR P, Xt
UL+ MO IR A 48R, 230 T R DA I 0 B3k 4 i X A
. EERSERh, BRESREEH IR R AR ABET g
HRLL R Byt 5 AR B R Fh i R, 1939 4R B0 (BR H 7 i K IS I 4%
P BHHE . “ B LIBHUAANZHHBERIELN”, “LfT—K—
i, Bk a3, 2k 0 EE R L R IE . " HR, FEA A M IEH S
Bh, TEIEWME — R L EH, RERXEH XA, XFHIHM
FER T ERAE S WIEEE B RAE T RARME,

(Z)EREHASHI
1942 4E, KK BB B KR k28«2 L L IEH”
ERYR., BEZEERURAZED, BFEZRERMET. ML

© REFFHMESERPERERZRYRBEXS, KMk E (Griffin,
1974), ERABHROBAERT T, RN RN TR R EREREBHTE
BT BMEREHN, REEEVES LB THEECER, ERREAY
RAPHWTTE, TRERT KBk RIS,



