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ABSTRACT

By taking into consideration the corresponding relations between
subject, goal and behavior, studies of the legitimacy of form of criminal
action in essence concem the macro framework of national criminal justice
and the setting of the goal of action, just like what a compass is to a
traveler. As the perpetual human target for actionable value, judicial
justice consists of a procedural structure characterized by centralism
judgment and neutral purpose of action. From the development of the
operating patterns of form of criminal action, the specific regularity of
criminal justice may be found, and the legitimacy of contemporary
criminal action may be ascertained. The existence, separation and
subjective contradictory movement of accuser, defendant, and
adjudication organization constitute the natural basis of an action, and the
intervention of human rights is just the mark of civilization. The
similarities and evident differences of the criminal procedures of the
present two genealogies of law precisely speak for the mutually dependent
relations between legitimacy and variety or locality, which should be
considered in judicial reforms of all countries, including China.

Judicial justice involves three parties: the accuser, the defendant,
and the adjudication organization, who seek quite different even basically
antagonistic benefits. Laying aside their pursuit of substantive benefits,
the purposes of action of the three parties are various, and hence the
entity and procedural purpose should be differentiated in the way criminal
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law and criminal procedure law are distinguished, otherwise we can never
push our foot out of the confusion of theories and thinking. The purpose of
action to meditate conflicts impartially determines not only the stand of
action that the adjudicator must remain neutral but also the adjudicator’s
basic behavioral patterns and features. The purposes of action of the
accuser and the defendant tend to be antagonistic: the former seeks for
the establishment of the claim, while the latter intends to deny it. Their
substantive pursuits are included in the claims or opinions, and whether
and how much they can be realized depends on whether and to what
degree the purposes of action can be realized. The theory of purpose is of
applicable importance to the first instance and other trials as well.

The basic methods to realize purpose of action include hearing and
certification on the part of the court, accusation and defense on the part of
the accuser and the defendant. Too much investigation and evidence-
taking by the court is not in conformity with its role in the action. On
account of the aggressive character of accusation and the burden of
producing evidence, the right of investigation constitutes an indispensable
right of the accuser, which also accounts for the integration of police and
procuratorial department. However, compulsory accusation is legitimate
on no occasion, and compulsory investigation must be put under the
control of judicial supervision by the court. As far as the system is
concerned, any result of administrative investigation unauthorized by a
judicial organization is of no actionable effect. When investigation is not
monitored with adjudicative power, the findings in such an investigation
may be directly used as adjudicatory evidence, adjudicatory justice,
judicial independence, and the defendant’s right of defense will be
entirely undermined. The schemes based on centralism judgment with
different patterns in the two western genealogies of law provide us with

e
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significant instructions. In addition, the accuser is not supposed to place
himself above the judge, while the defendant’s defense must be defensive
rather than offensive in accordance with the nature of the right of defense;
therefore, it is unfair to the accuser to entitle excessive right of defense as
it is in Britain and America, which will surely give free rein to crimes to
a certain degree.

To make clear the identification of the subject of an action is a vital
premise to tell whether the form of action is legitimate or not. In
tradition, the dependence of contentious procedure on the substantive
content of a case used to lead to the confusion or vacancy of the subject of
action in various remedial adjudicatory procedures after the first instance.
For example, those who should be the accused in the action take the
position of the judge, and thus confusion occurs in remedial adjudicatory
procedure. Evidently it is necessary to rationalize the procedure so as to
realize legitimacy of the form of criminal action.

The paper may be divided into seven chapters.

Chapter 1 relates the form of criminal action and the interpretation of
its legitimacy. The form of criminal action stated in this thesis refers to a
behavioral set or pattem composed of various stands of action, principles,
behavioral tendency, and forms of activities adopted or supposed to- be
adopted by the investigative, prosecutorial, - and  adjudicatory
organizations, and the contesting parties out of their respective purposes of
action in the criminal action. Studies of the form of criminal action firstly
satisfy the need of judicial solemnization or formalization, and in essence
may provide basic standards of the models of acts of procedure for various
subjects with different benefits in a criminal action. Moreover, science of
criminal procedure law will tend to be ameliorated with the addition of the
scope of form of criminal action. Legitimacy may be divided into two

TCTES PR EGE]
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categories: institutional legitimacy and procedural legitimacy. The general
criteria of legitimacy of the form of criminal action consist of
subjectiveness,  purposefulness, unhanmfulness, orderliness, and
effectiveness. The tendency of seeking common ground while reserving
differences in the westem two genealogies of law reminds us that
legitimacy and variety of the form of criminal action are mutually
compatible .

The second chapter concems the logical origin of legitimacy of the
form of criminal action. Only by putting the form of criminal action on a
proper coordinate system can the legitimacy be precisely assessed. Justice
must primarily be impartial, and the power of the former rests upon the
latter. Impartial justice involves such a procedural framework: the
conflicting parties, namely the accuser and the defendant, are located on
either side, while the judge remains neutral and never shows favor to any
side. The expansion of such a principle to the whole criminal procedure
means centralism judgment. On the other hand, the purpose of criminal
action lies in eliminating the conflicts between the state and an individual
or between individual groups with different benefits rather that cracking
down on crimes or preserving human rights. The purposes of action are
nonetheless different for the three parties, and only with enough concem
and respect for that point can the original intention to establish criminal
action be reflected. Those are the two principal considerations when
working out legitimate form of criminal action.

Chapter 3 expounds the variation and recurrence of the operating
patterns of form of criminal action. Criminal action in its early stage was
similar to today’s civil action: the trial was aimed at eliminating conflicts,
while the judge managed to be neutral, the accuser and the accused
enjoyed equal treatment, and those who claimed produced evidence,

S T T R NETE
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which appeared originally natural and hammonious and thus called action
of natural equity. However, intervention of the power of feudal states
broke the balance, and the contentious structure of three parties, namely,
the accuser, the accused, and the adjudicatory organization, was
transformed into an administrative structure with two conflicting parties.
After the bourgeois revolution, the balance of power and function was
restored to a higher level in criminal action. Traces of historical
development offer full proof that the nature of action lies in the separation
of the functions of accusing, defending and adjudicating, neutrality of the
judge, and equality among the litigants, and that the sole purpose of
action is to settle disputes. Historical evolution of criminal action
originates from the contradictory movement of the confrontation between
the accuser and the accused and various defensive means against litigious
risk taken by the state as well.

Chapter 4 discusses ways of trial for the purpose of realizing fair
judgment. The adjudicator shoulders the exception of the accuser and the
defendant and connects the process and result of the trial. Fair judgment
involves the adjudicator’s adjudicativeness, personal experience,
detachedness, authoritativeness, inevitability in behaviors, which are
based on hearing and certification. The content of hearing and
certification by no means covers the mere factual evidence, and the
methods of haring and certification must be handled with care. After
accomplishing the conversion of the type of hearing from the type of
investigation in China’s criminal adjudicatory form, fair judgment is
confronted with the biggest barriers: one is sudden attack on the
adjudicator, the other being the nonconforming state of the role,
behavior, and purpose as a result of the dislocation of the contentious
subject in remedial trial, which should be removed.

T T T TR R UTTLE ah
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The fifth chapter is about judgment realism and ways of
investigation. Judicial adjudication must take ascertainable disputes and
facts as objective bases, but different ways in investigation and
adjudication make the separation inevitable. On the other hand, on the
very account of the difference and Separation, the right of trial naturally
excludes that of investigation. Supervision over investigation and
adjudicaion and mutual dependence between investigation and
adjudication are respectively adopted in states with Anglo-American law
system and in those with continental law system so as to realize harmony
between the two rights, and recognition and transmission of the effects of
investigation. Viewed from system or procedure, Chinese criminal
investigation severs its connection with justice and is accordingly most
unable to obtain identification from justice, whereas it tumns to be most
influential. Therefore, it is keenly necessary to perfect the Chinese
investigating methods and thus rationalize the system of investigation and
adjudication so as to guarantee the realization of impartial justice.

Chapter 6 concerns legitimacy of the forms of accusation. The
accusing party serves only as the litigant in the procedure of trial, and is
never supposed to be superior to the judge and entitled to exercise
enforcement on the accused. On the other hand, the right of investigation
should be granted to the accuser in order to support accusation. Under the
circumstance of separation of investigation and prosecution, it is of
ultimate importance to ensure the power of command over investigation of
the prosecutor, namely, integration and investigation and prosecution. In
private prosecution or in public prosecution, there exist disadvantages
worth mentioning. Exclusiveness of the bill of prosecution and socialism
coexisting in the continental law system and Anglo-American law system
are both reasonable in certain sense, and the key lies in haw to improve
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them in system. In prosecution, prosecuting viewpoints and reasons
should be sought out and fully presented in court, which ultimately
determines the result of the accusation.

The last chapter refers to the accuser’s right of defense in a criminal
action and methods of exercising the right. The accused in a criminal
action may be classified as substantive defendant and procedural
defendant. In an action of equity, the capacity of the accused as a subject
is by nature, and his subjectiveness is testified by the natural rights and
right of action he owns. The right of defense is a defensive one and thus
passive. The exercise of the right has two forms: passive and active, and
the right of passive resistance, including the right to muteness, is one of
the lowest degree. To defend means to disprove, and thus no excessive

active means and measures are needed. Taking the exercise of the right of

defense by substantive defendants in various countries, the major defects .

in China rest on the lack of the right of passive resistance for substantive
defendants, and the restraint on the right of active defense.
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