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WS EERXE
BOF

EABRE TR, BATHEE, BAFKESE
B, MAFBE, BESHEEBIAR, HREK, o
WHRERE, REAZE, BERASHEEREE, B
WFHhEES, BELERNMES, KEES AL
RIS, S A AEERE TR, L EEh R
7T, BB, BEveE REEM AN S AR
MR SR8, ZONBEMITR, TAXKENY
ARFE R R, R4k A 26T AR T AR A9 A Bt A 4 2 B
BA, REXERKEGERZE,

“TEHETEE" Bk, BERECHEEEN
FALREAE, BRI, THRF, LE%gnm
FHRTEZHR, FHKMEE, KREH, RESS
29, ¥R, ATER, ROBY, EMTE, &
FEIELR, HEBHARENT RS EM, BEE
BAUR—MINGR, FotHh—m 8RR, W
BZHE, SEHEETEEN, BIANEE R
X, NEFLIAL; BEGEALET EHRAEREA
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2 REFHER

#, MUEBRBIRTZ A%, BEEARKZERS
B, HELEFTFRAMEARE, WXEZHRE, ERS
i, YAMER—-GER, BRI XEZSZE, Fhk
BZRE, MASKERZIFER!

wEH #EZ
LA TLEEET=F, HL 2001 FHhiER




FEF: AMTH “REFHEHR 1

FEF: BITTH “BE¥NEE

BTk % (analytical jurisprudence) T ,, BHF TR EEG A
AHoEEMBA., S, BERRR, EAkHE (8
FHEE) 29, X—30&, BAGEMEREN R, B,
ERX—XAKHE, S5 TEHETRSFTEEHTZH.O B
HERESH, RIGKATEELT L%, Wik, BEAEMX—
SCA FT 4R H 0 L 0 ) i, @

@ B, EREHIAN, S50 E 0 R E 0 (Jeremy Bentham)
WER, IR 1970 FH ARSI (EE ML) (Jeremy Bentham, Of Law in
General, ed. Herbert Hart, London: The Athlone Press, 1970) &8, # ¥ 7 &4 &
(Thomas Hobbes) HYER LI (FIMH) (SREBAHH: (HBHE), REE. RER
H, BEWE, bR, AHFEB 1985 EK) B, wE AR B AP RN, H
2, AMIERRBRRI, BHETH GRHENBEE), REL LM SRS
EEERRDMANE SR, BT, ARERROEG LB EE, HER
 (EEFHHEE) X— b RERaN,

Q@ EHY, EXBA¥EFLHETHEFNRFT TSR, M, XE2E
W. L. Morison ¥ TRET (A®W-BWT) (W. L. Morisom, John Austin, London: Ed-
ward'Arnold, 1982), & (AW -BEIT) — B4, ERBRELBEENRE TR
#P o KE¥H Wilfrid Rumble BEHMBT (EEEMHE) (John Austin, The Province
o Jurisprudence Determined , ed. Wilfrid Rumble Cambridge: Cambridge University Press, 1995),
HRETHE, EFTPNANTHERER TP,



2 REFGHEH

19, REIEFE L (positivism) REMEERE, LikF
XHEREE, ETHE. B8 SHARENER “THE
", EEFET, “BAHAARM” WE “—MEROFE UK
RTHEBNEBNELE", FH, NPEEY “BUK FAH
B, o hr URTEN, BERHNEFEIEE X (legal
positivism) ) —NEAME D EXHBTRFEES, BT H
HEMYT ~BES—mY “AREFEENS AN E K
(positive law) HIFHE" WHE, WH, ZEXHENEH, BAKFT
HEERF T E X WEE D, FETEENERRE O

TERMBEXTRE “Ha” B, URHNA ‘%" —ian
EH, AEBANTLRBER, BREXBEEH ‘%" —iA
(RERMNAEEH B BT) RO LA ARRHKRIE,
BR, AMiHfFE, I—MERAFACHEENEEEN. TR,
HHEARFREXMES, Fet, BFHSH “HRE", “B7 —iaK
HRENARRS A E, EREEAR AN RHER “3%”
RIYEMR (nature), PAREE X (meaning), XEM (M) £1695E ¢

® £ R Hubert Rottleuthner, “Legal Theory and Social Science, " in The Theory of Legal
Science , ed. Aleksander Peczenik, Lars Lindahl, and Bert van Roermund, Dordrecht: D." Reidel
Publishing Company, 1984, p. 525, % W # R Demnis Lloyd, Idea of Law, New York: Viking
Penguin Inc., 1981, pp. 105 ~ 108, i 713 R Edgar Bodenheimer, Jurisprudence, Cam-
bridge: Harvard University Press, 1974, p. 93,

@ AWEFNEANE, KELQETRHATENNE: K—, RE—TY
WMEBWBAWENO®R, FRXHENERSR; K=, £S5 - PAXWER L,
HR-BRERERESHAT N, W, BRI, RN E. RERE, 59,
T E X AR AR AR U RN ERXEH#TIH. 8K David Walker, The
Oxford Companion to Law, Oxford: Clarendon Press, 1980, p. 54,



AR BHTH “REFHER” 3

TH. BR, YHRAEEIEHERRERNAETHRE, £EX
MEXLE, AMIEERAFEXNREFRARNESTRE, B2, 2K
TR, EN—TTB (science) BI%RL, LHRATHK “BUS
HEWHEBE" KR, MREFL “BARNERSIE", B4,
EXEGREAEAT N, Hilg, WEHNES, LASIANEH
Bo NERFLIEE XM PTEE @k, AL “EHiFam
FEGE—" .0

BRRIE “B7 IR, %%Eﬁ@#WEK%ﬁ?ﬁ%ﬁ%
RURRREFENOETRAE, REFR0RA, AR
B BRHE" MEERER, R-IMABESMELENR, k¥
RIEST, BARAMR B WHE, BEERERE ‘B 8
BS. WHTEANRMIFENRS, BREENENHEENT
%, HEREREATREN,

R TRERNEE, BHEXH ‘&7, B—#H “G4”
(command) ,® Ti BB —FE#IEHE (general) “H47.0 “fr
27, R—% “BR” (wish), B—HKEHE (desice),® Hbfad
T UXET M CHR XWTEEAMERC KBS Bk
B, “ML7. XET MCHR, B—ARENEANTEC B

® £ John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , 5%
ed. , revised and edited by Robert Campbell, London: John Murray, 1885, Vol. I, pp. 85 ~ 86,

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp- 79, 89,
91, 330.

Q John Austin, Lectures on Jurisprudence or the thlosophy of Positive Law, pp. 92 ~
93, 96. .
@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law pp- 89.

® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 91,
178.

® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 91 ~
93.

S R A B TR AL 4R R S S e e e e o e e o



4 EHEFHAEH

BRWNE, FET “H47, BRHMET “XEF7, WRAET
“WR”, RZBPR.0 MR, “4d” MR, HiREEAEE
—AMhleE, MAFEE -1 “BRE.C ERETHEAD,
XEMREEEER ERBIEE XL S HE (superior),® X B
M “EBZE” RBIAEXEHEHE (inferior) © HRLENE
FIXHESR, “BRE” BABAEZHEEN “HE”, X2
g LR “SRH”  (might or enforcement) ,® EREXIMEX L,
AR, RET “XFHR” @ “BRE7, REAEWE
EkFFRREE,

RATATLIER, HE T ¥R R EE, iR 2P A BN X
RGBSR, HE, MENS—FE, BERRITBRA I
— MK AT AFEEHMFEY B —A0EHE, X
M, ANEAEERRLERNN “BH” HEX, MXBERAER
WHHBMEERFHFRZ S, i “BRE" (natural law), “F R
B (jus gentium ). “HERE” MEMH, $£%7 Wit 4X8idiE
N VBT 3k

EXMEREHMN K —ENEH, RBTUN, ERET
BATE BRI RIFE AN (resemblance), IF B # FiBHEIMAL
X #E S (analogy), AT T —FIEXRARIES

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp. 96, 97.

® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 89.

® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp. 178 ~
179, XEZRUP “HA b7, RENRET RS 05 EE T RS skt
RHE, BTUBRERNKSREE, OTUREHERMLAMNN A R John Aus-
tin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 178,

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 178 ~
179.

®  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 96.




FEAF: BHTH “RBFHER" S

“CREE OMER & “BRRE WRA.Q ELE,
RIFAMAE RO OR, UEARLRBREDNNEER,
B, BAPHBEETUBE, B4, EEM %" 5HEERE
X B, KAMRZORAROMIET, AN “RiE", wk
SHBWRT O FR, RIURTLUAY, B M sk
HIBCAR, LIRS RMMA, HBERERR LM E X ERE
R, HEERERERAE NGB ARS (metaphor), TR
REFAABAAEMEE. X, HRHEELHENES,
WME RS, EREBXTEHPEZBHEEDEAN K
H7.P ERFTH (BEEHBE) X—xEF, A AE
Ko, RIVEERT “HFIEBAE A" (improper) MM ¥,
R, HRE. HEE, U005, ™%, UAEREER
k. WAREREME., Bk S E RPN S, BT
AU FAMSHER ST, MR,

BUT T IR SEG , JRE MR Bk 246 505 30 135 35 1S 64
Bf, RHNEEEXH %" EX, #H, DA ERl, BE%
HFOWEE, EXITEMRNERNAESTREN “STIER

@ John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 80, 85
~86, 167, 219. JHT FIR VLW F A RAEP F, LS W John Austin, Lectures on
Jurisprudence or the Philosophy of Positive Law, p. 193, BEFTBLHI TR LB EE
i, B0 John Austin, Lectures on Jurisprudence or the Philosophy of Positive
Law, pp. 206 ~ 208,

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 86.

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 211 ~
212.

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp. 168 ~
169.



7 (FLERAIE) QO i, XITEMAKRBR AR —ITE#H K%
Bo

VT MR AR, RESGELEHERENRESH
. BHit, RIMTATLIRE, BT (BEEREE) X—X
FHEFHAT SO IHRE, RABRAA “DERFE" BN
¥, ERNTER, MELFLEIENTHRE, RITHATH
REHEN DL BHFBHNRA.C REHRATEALNE
£.,9 UERANLKHBEC XBkE, RN THEREL, R
RE5CUSHRNWE, BERMFLMMER, BARATH
BRWE, BN, AMMEEWREHEFERLREHE, NS
THRAEPRBER, IREXBEVESK ‘B 73 (X
BAEES ).

KRERH T A0 MRS FELHRERN.C %
RERIEST, IR 0E, 2HR5T (YREF0) B
R, BERTXRE—MHR: NERS “CREERKE” M

@ John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 172, 332
~333. :
@ &N John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp.
210~ 211, 214 ~ 216,

® SR John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp.
216 ~ 217,

@ £ R John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p.
279 PEHERE,

® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 90~
91, 212 ~ 213, 218 ~ 219.

© BRKBL: (AHR), XIGER, BIWE, 63T, BHE N 1983 MK,

R i AP A e s Lo L e e orewn e



FEF ANTE “RAFEGER” 7

“MMFEME.C BETHE, % —ANRE, £S5
FEKRE, REARXHUTH “EH” HEHT “BF", mE
RITEET “KBFERE” M NYEFENE” WX, &
4, BRATKSSUEN . B, PRt hrkeRg,
BEFERRBENRER, URRS®BNEZAMNIR, ‘&
HEHWE" X R, AR biE 7w,
“BLYFFERNE" MRS, B—F G wRR, BEZ,
#ih DY, RERE-HEEFFMNERFE - “BE” 8
BB WMRRMAN “GaAE” BRAMAEN, B4, RILE
A T, RIAOBERS “HLHFE", I “HLFE” &
SRNBAMFREY, MH, 2hXE, RIOWEBEANS, #e
HWIATER “FH” M8, RETRATXEMN ‘5" %M,
HENCLE R, A REFX, WD “SHENA” 5 “RBY
E”, EZREAER GEFRRLR) FRBTHRNBOG LS,
AT FBOARYENEE, ITHRIEE, RETIAE, BRI
PR AT, ERX R AR R A AR, JREISE K
HEIEMER (happiness or good), TIARFTIBI. BRI, R
By, BEK . BHFIREBERREH PR, AR, EXT 2
RMREGE, REBW . KEDMAFEN, RATT AT EN X

O PHTH: “BOFER—AFEE, RWRKRE, WRFH—HE,” (Jobn
Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 214)

@ #NX John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , p.
85,

@ AHTHEA: “URATHR/AE (human law) BIFH, REF, HIBARE
BRGIARBIOR G, SRV ABRR WA RARN DA, RE, iFib A
BLAMHURREMA0E, RMNOEE (BRERNEBZZARMVES), &
BT~ RE: ABRRSERRE 3N, &, ABRSEMHAEY AR
H, MXMARE, RIMRRBELSHHUN 58, RERE.” (Jon Austin,
Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 173~ 174.)




8 $BFHAEBR

HETERENRE, AR, ATkt ass, R, L
LR ST MEM=E N BEERC EXE, Af1Y
KA, BT, EfSLE, FAREGM,
ARRXKIER, WA GERMG KK TR, BAbIT TR
fliE—#, MR RERR B (IR BIH DA R RAE
AERHE) o R, RAIMZE H, WK RKBRZ I HERYE, &M
THWRSEF RS, B, MERERITIEEUHHE,
eI T SEIE R 2 Bk %, Il A BB4LSERR Y, REHEH,
REREFHJESHRPERRLERMERNING “BI4FEMN
B, RRRENEESREAREN, WH, MERRIMEY
TRENFEARR: It A RERBRZIMNKRE, FERY “2
FIEX” BItRHE, MEREAGABBRA? HH2a HA B
H, ARBANERFTERORE, THEAN ‘ERREAYE
X7 R, TARAIN G Dt BT M AR, B ‘M
HREAFEL" WA, BRTHAMER?® XX “BEN
REE (discourse)” HIBEFM™HF A (BMERIN DX FAH L X
“DRRERL WTER). B, BIRREXTIELE, R
MBHERRA, FABRCEONERGRRAY T REEEY
MEHK, MAFE, ETH “B” —ANERHRERE, HWidk
o
FERTLERERE PRI “PLMAEAEMNE”, RIEREIEEY
MEZEME, X—AER - SRR nRRE
FRHEFBR MY, WARBEEL RS, RINTRA

@ B R John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , pp.
119~ 120, 122,

@ John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 218.



FEA: BNTH “REBFGHER" 9

MBEAERL P AMTEFRIOAER “B&” —78,0 UEREY
HARBRRN R R EHFAEN, XRBARNEN TS, BT
EACH®R P, BABELHX—AE A E b 2 0E R 0w
Fo BT RERYN, BAANTLLUELWE, £iF, HiLEs
WM, TLENEENERNEBERANRNEE, B4, B
BhEATIENEYRIENBY? YRNOTURE “HEH”
X, BB ESHANEREE ISR RR
BB, A B R A R - R RO 7 TN SR )
B, BATTLURRZS], 7619 MR TA I LiEFEENsIN
BREY, RERHTHNENN, AREESHRFLIHNO
M19204ERE 1930 FR, —BEENEEEH—EEHH
L F X B%¥iE 3 (Legal Realism Movement) —— B ZE L2 7 &
MiERD.O X—-BHWELNE, EF ‘BEREANHE
O X—AEESRAMDEUER M-k “HR", BN

O BRIARKE: (E5EFKO—BRER), XFAE, 5, TEAETHLBYH
Miik 1996 £, B4 |,

@ BfE, ¥HER IR, ERFPEHETOOWFE, KEGT 0 Hgx
E4¥% Hetbent Harte 3%, RN T 0 (REENBE) 1, ROTUEAESE L
BEERHKIR, BT RME X XS m S, EEr&
XE, BOWLUAN, AFTRRIETERIBAET “BSWEEFH, BdE
A ERHERER”, AHETRETAHEREEREAY, AHEREERALE
B, Bk, Hat XBRERE 0 ECEEHHTELHRE, BRETAG THES S
R, MARFRTREFHIESTHNBR, F% Han 09ER, TSN Herbert
Hart, The concept of Law, Oxford: Clarendon Press, 1961, 1994, »

© BRNE: (BHRHA—20MERLEITEMHFE), X, PEK
KRS 1998 4E R, 56 AT,

@ SR John C. Gray, The Nature and Sources of the Law, New York: The Macmillan
Company, 1921, p. 172; Jerome Frank, Law and Modern Mind, Garden City: Doubleday &
Co., 1963, pp. 50 ~ 51; Richard Taylor, ” Law and Morality, " in43 New York University
Law Review (1968), p. 627; Kar Llewellyn, The Bramble Bush, New York: Oceana Publica-
tion, 1981, p. 3,



10 ®REFHESH

ALERE, EREASARXHEN: MUMELEX, REAE
BHARDFLUGE, B, EIRLPRESERR, RIIAE
BIFEENRELE, Mk, —BRERHUW, FAMTREN
HEANT MM, REEAXMALNERN, RETRCER
TXERRBAS, EHORET, RUFUAEREYL, UUE
FHN R b BOR U E BB, ToRH a0 EEAT, ERER
—RH B PITE. BERAKRBTHEINEL, "7
Z, “MREAANLBIBN, BA ANLBRHA LRI,
ARNERHRRSEZY, RAEG—RE, RFREK-®,
REFBEN”.C WA fMERE, MBREHFTIEN EHE
B, BE AFEXL ®KE, AMRIRE “RERKEE” +
BREREIHBEANR, “MBHEFRES, E— I ERE,
VAW BT BA A AR o k40 2 SRR Ll , AT AR B AR
M7, MEFBE, ATEX—KE “FE", BR “MYHFHE
MIE”. WREBH “BIR” MR, ENRSELREEREE
FRBERG,O REHAMM EHFGEEE AR GHERE, Xt
AFEXT HAARRRE WG, BERITRR S T B
BRRHESRE O REENEE, EXMEX L, BREMN
RE, BEEER-TTREURETERTRE,

I, MWOLEA T (EEEME) ftkEE, 5

John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 321.
John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 215.
John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 218.
John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 216.
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FEAF: BMTH “REZFHER” 11

L, BREREABR, B TEX— O PIEFHH0EFTH
Bk, HPPRTFEARE. WA, BRI, AEEE. B
RO, XU, EBREFRBERNGHT, M, /KT
ERY "“RBREENENGS” N, @BBHAHT “EMR
7. BIBOAM ST MG, EIIRSEMFE, A, %8
TREHZEATFURAC XARE, WAMBLHTF,
KL Z A RERRBEEZIHBEBLR,

RE (RHEENEE) WEERRTY, B, EXOKE
FEXMHBE T ET AR, BERY, MIPEBERELZMT
A BERIFH,

B, BRETRE ‘B BEX, UFRinmnsmmns
AR, LHRXFHENERIAR, MWAERBEERNEENR
Ro ERHTHEICP, RERKHE “HIR” X—HWMEH, BE
“HIR” METE, EERNEEAREN, XN TRE Y SENE
BAENS, RHOEHRN, B, BERNE, REBT I
7R M. BTERE WA, YARELHAH A A
BIRTAR, AMARMERIL, “BIHR” T LMEN BB R AT 3,
XBAMBMELURE “BRARE” 0.9

BT R XA RS, ik, BRERNER, B
BRE HX UL WEBRNTFE. REZ, 8T A
RBLT TS5 o BEAUHARABL LT, DAENH
MEXEEHRE, FeXHACRAHN, FRBEN, B
%, BMERBAELARO ST, BTN RE, KRARE

@ £ R John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp.
91, 220 LA'F,

@ £ R Herbert Hart, The concept of Law, 1961 , p. 27,
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REMERERBHBRIORLRAHXSE O AXIEX
b, RIGTREARY, SEUERENREERKRRL “WR” FEHE
G, RE, X “WR” RUEEIRZHMC

Rim, RITTUES, BETHRIERS FEN. WRAMN
ATECA R B ik, RUAEEERGT 2R “WH" &, A
WRELL “WB” ENEER, o, AGTRBET LUAY X4
RS, RURETFXER “FREE" 8, NmARE “H
B ENEER. X, SRINTIh, XEHRNEERUE
#2HA, BRERNERRUERETR, 2RHAM, Fa, A
MERATLLAy, BARERMERREUEEFR, LSRN
mEUEZET X, BEERAWBRNOAE, #—5RE, LYBHT
WHEHEARRAENNGE, AU, 2BRRRRE
SREITER . SXB, XL R E R .©

B, SRR ER, AETHER, MEAREAE
BER “BR” MAREN “ER” ORI, RFTEEH—
K, R @7 MEE, ‘B MAEERZI-RE “HR”
HEIF, EXH, RITTUEHR, BBHBEITF IR L0
N, HE-FEBE. BR, BRETHEBREY, 2SR
AEEN -, B, RIVKATUMEXE—FF “TRi”
RABEBARMERM. BRENEIT, BRETUSX “HFE”
ARy, FFEARATLIAEE R RO U TRAR
HX IR HAE .

=, R % WEX, LHEEETRRE 4

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, pp. 100,
196.

@  John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, p. 196.

Q@ BRNE. (BRI 4A—00 #4305 kML # k), 228207,

@ ZRARE: FREEEN—-RER), BB,



