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An Introduction on Procuratorial Power 1

An Introduction on Procuratorial Power

The Chinese Communist Party pointed out in the Report of the
15th representing conference: Ruling Nation by Lavy’ is a basic
method of our nation. A sound legal system is having been formed
ever since then, which signifies coming of spring of legal theory.

Ruling Nation by Law, we must bear in mind a proper idea of
the form of national power structure, for it is the subject and basis
of Ruling Nation by Law. And also we must bear in mind the cor-
rect essence and contents, for it is the means and guarantee of exer-
cising national power. And a proper legal theory is a guide of Ruling
Nation by Law.

The Procuratorial Power is one of the basic power forms in the
People’s Congress system which combines legislative power with ex-
ecutive power. It constitutes the structure forms of the national ba-
sic power together with the supreme decision making power [le-
gislative power], the Procuratorial Power, the executive power of
government and the judicial power from court of law.

Ever since New China was founded 50 years ago, plenty of
wrong knowledge and mistakes to the procuratorial system had led
sertous frustration of the Procuratorial Power: procuratorial system
had been denied, public procurators had been dismissed, procurato-
rial institutions had dissolved. In 1979, following the 3rd Plenary
Session of the Chinese Communist Party’s 11th Central Committee,
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the procuratorial institutions were refounded and the procuratorial
system was restored. The legal status of being national legal super-
vision institution was affirmed by the Constitution of 1982. Mean-
while, the legal supervision power on civil and administrative pro-
ceeding of procuratorial institution, which had been affirmed by the
National constitution now was canceled. In the procuratorial sys-
tem, only the public prosecution power in criminal proceedings was
remained to it as its main contents. This practice, which the con-
tents of legal system have divorced from its forms, have prohibit the
exercising of the Procuratorial Power system in our country. It
stemmed from the insufficiency of knowledge on the essence and
contents of the Procuratorial Power, and insufficient knowledge of
theory of the procuratorial power system.

What is the procuratorial power? What is the nature of Procu-
ratorial Power? What shall it contain? The law area of our country
disputes on it. Among them, the conventional and representative
view is, “since the procuratorial institution is the national legal
supervision organ according to the Constitution, the Procuratorial
Power equals to legal supervision power. ” Obviously, the view only
gives us an literal meaning of it.

The author sums up some general theories of domestic law area
and foreign scholars on the concept and contents of Procuratorial
Power. From the course of production and the development of
procuratorial system, and its political and economical background,
the author tries to reveal the nature, contents and characteristics of
Procuratorial Power, makes comparison among some representative
procuratorial power systems, and does some analysis on the chief
prosecutor supervision theory which was created by Lenin and guides

the practice, then the author concludes that the essence and con--
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tents of Procuratorial Power is the criminal public prosecution po-
wer, criminal investigation power, and the powers that exercised
by the public procurators for the benefit of public interests in civil
and administrative proceedings, and the legal supervision power is
the only part of the powers that exercised by procuratorial institution
at the same time. On the basis of the conclusion above, the author
further illustrates the dialectical relationship between the Procurato-
rial Power and the legal supervision power, makes analyzing on the
procuratorial system in practice in our country, finds out the
essence, contents and features of inability of executing of law by
procuratorial institutions (public procurators) in the current power
structures of our country, analyzes the current political and econo-
mical situation of our country, and gives his imagination of recon-
struction of procuratorial system of our country. And the author
points out at the same time that the evolution of procuratorial power
system will lead to impact on criminal, civil and administrative pro-
ceedings in practice of our country.

This wook is divided into ten parts, including preface, main
body, and conclusion.

Preface: A brief introduction on the practical value and the sig-
nificance on the theory of researches of Procuratorial Power system
in our country, the current situation of researches on procuratorial
power system in our country and abroad, and the recent newest re-
search result. Meanwhile the author explains the way that results
this article and the methodology of this work.

The first part fully introduces the concept and contents of
Procuratorial Power and general meaning of researches on procurato-
rial power system in our country, illustrates the relationship be-

tween the essence of the public Prosecution Power and the contents
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of criminal investigation power, and the legal relationship between
the Procuratorial Power and the legal supervision power, and ana-
lyzes the common contents of our procuratorial system in practice.
The author points out, when our country is having been in the re-
form of politic system and economic system and at the beginning of
ruling nation by law, we must master the essence and contents of
Procuratorial Power properly, and have a proper understanding of
dialectical relationship between the Procuratorial Power and the gov-
ernment executive and judicial power. Only in this way, could we
implement the construction of national legal system, and push for-
ward the national reform of political structure.

The second part discusses the production procuratorial power
system, introduces the forming background and development of the
western countries procuratorial power system. Meanwhile, it
makes comparative study between the west procuratorial system and
the ancient Chinese censor system, comments on the dying reason
of Chinese ancient system surviving reason of western procuratorial
system.

The third part makes a comparative study on some representa-
tive procuratorial systems in the world nowadays. Among these rep-
resentative procuratorial systems, countries which bear distingui-
shing features are France, the United States, Japan, sharing the
common features on criminal prosecution and civil public interest,
which are regarded as the representatives in the capitalist countries,
and distinguishing each otheér by their different proceeding models.
In this part, the author introduces highly the procuratorial system
of Japan, and points out that the essence of J apz;nese procuratorial
power system is administrative power. But for its emphasizing on

the independence of the public prosecutor in the administration of
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justice and the close relation with judicial power, Japanese procura-
torial system agrees to its judicial feature. The confirming of the
essence and property of Japanese procuratorial power system offers a
good beginning for researches on reason why Procuratorial Power
“takes a balance” between the administrative power and judicial
power. Since the chief procurator supervision system of former So-
viet Union belonged to legal supervision power system in essence,
the author regards the chief procurator supervision system as an un-
usual change of procuratorial power system. Meanwhile, the author
affirms the active effect that the Japanese procuratorial power system
will bring to the reconstruction of our national procuratorial power
system.

The fourth part discusses the essence of Procuratorial Power.
By analyzing the production and historic development of Procurato-
rial Power, and from the view of legal provisions, contents and le-
gal practice of current procuratorial power systems in the world, the
Procuratorial Power is (or includes) the criminal public prosecution
power, and other powers executed by procuratorial institution in
civil and administrative proceedings for public interest’s.

The fifth part discusses the forming of legal supervision power
system deriving from unusual changes of Procuratorial Power. It
begins from the essence of the criminal public prosecution power of
Procuratorial Power, points out that the legal supervision power
exercised by chief Procurator or procuratorial institution in the
procuratorial system is not an essential requirement of Procuratorial
Power, it is just a duty imposed by national power on procuratorial
institutions. In essence, regarding the Procuratorial Power as legal
supervision power is an alienized view towards procuratorial power

system, as the Procuratorial Power and legal supervision power are
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only two powers coexist formatically. The author makes analyzing
on the concepts, contents of legal supervision and legal supervision
power, the forming and essence of both of them, the basic models
of legal supervision power and the means of exercising it. Trying to
reveal the status of Procuratorial Power and legal supervision power
in the current power structure, the author considers the Procurato-
rial Power as a subordinated power to national power coexisting with
executive power and judicial power, which is an important means of
balancing executive power and judicial power, it is worthy of con-
tinuing to have it in practice. And legal supervision power ranks
higher in the power structure of our country, it shall be exercised by
the superior of procuratorial institution, executive power institution
and judicial institution — the National People’s Congress or its per-
manent committee.

The sixth part discusses the reforming of Procuratorial Power in
the national power structure. On the basis of legal essence, proper-
ty, content, distinguishing features of the procuratorial power,
having referred to the procuratorial power systems of other coun-
tries, setting according to the current practice of our country, com-
bining with the current political and economic situation of our coun-
try, sticking to the power form of “one government institution to-
gether with two institutions” which is led under the National Peo-
ple’s Congress in which legislative combines with executive, back-
grounded by the current practice of procuratorial power system of
our country, the auther forms his imagination and presents his
theoretical basis of reconstructing the hierarchy and relation of inter-
nal function of Procuratorial Power of our country.

The seventh part discusses the basis of exerci-sing Procuratorial

Power and its legal guarantee. Basing on procuratorial power system
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reconstructed, the author continues to explain the basis of exerci-
sing of Procuratorial Power which takes public prosecution power as
its main content, and the legal guarantee forms. The author points
out that the subject of Procuratorial Power exercising is the key ele-
ment, as the active functioning of the subject is the prerequisite of
perfecting all legal system, the natibn, procuratorial institution and
procurator shall be regarded as the subjects of Procuratorial Power
exercising from different point of view. The forming principles and
working principles by which abided by the subjects in exercising
Procuratorial Power constitute the legal means of exercising Procura-
torial Power to some extent. Also some status protection for the im-
mediate subject of Procuratorial Power — procurator — shall be pro-
vided, and relevant restricting rules shall be made, some materials
is also the necessity of making a Procuratorial Power system.

The eighth part discusses the influence to our criminal proce-
dure structure brought by unusual change of the essence of procura-
torial power system. The establishing of legal essence and the con-
tents of procuratorial power system is the basis of procuratorial po-
wer system,also makes the difference from legal supervision system.
The main contents’ change of the public prosecution power in the
procuratorial power system will definitely not only influence the
power forms of procuratorial institutions (the public procurator} in
the current criminal proceeding of our country, but also bring mate-
rial impact on the civil and administrative proceedings in our coun-
try.

In this part, the author first gives his positive view on the ex-
perimental reforms of National Authoritism in criminal proceeding
and Clientism of civil proceeding, as it accords with the principle of

fair and efficient in the world, also it meets with the development of
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mixing and combining of National Authoritism with Clientism. As
the current model functions under the influence of legal supervision
power, it will bear the rigid feature brought by Chief Procurator
Supervision of the former Soviet Union. So after we have mastered
the essence and content of public prosecution in procuratorial power
system, it's necessary that the Procuratorial Power take a divorce
from supervision power. Acting for the public interest by procurato-
ria] institution between executive power and judicial power will not
only balance between government and judiciary, but also bring fun-
damental influences to the criminal proceeding. structure, the civil
proceeding structure and the administrative proceeding structure.
Only until then, could the impetus on the legal system construction
brought by the researches on procuratorial power system be shown.

The conclusion, in which the author sums up the significance
of study on procuratorial power system from the point of Ruling Na-
tion by Law, combines the ideal of Ruling by Law with the theory
of Ruling by Law, in an effort to brings some influence to the legal

practice, hoping an era of Ruling by Law society will soon come!



