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1. Law and Linguistics

Language being the law’s vehicle of expression,it is
important for the lawyer to give special attention to the
study of language. lLord Mansfield, one of the most
famous of English judges, once observed that“most of
the disputes in the world arise from words”, This is a
direct result of the lack of precision in the meaning of
nearly every word. Till this century neither law nor
linguistic science was sufficiently conscious of this fact.

Einsteinian physics indicated to the world of schol-
arship the lack of exactitude even in scientific language
and the lack of certainty in concepts. The researches of
Bertrand Russell and Wittgenstein drew attention to the .
difficulties of working out legal language free of all the
emotive values attendant on its ordinary use. The work
of Wittgenstein in particular had a profound influence
on the thinking of linguistic researchers and of lawyers
concerned with the meaning of words and the vagueness
of the law.

The work of scientists and 10g1c1ans thus gave a
tillip to semantics, a branch of study concerned with the.
meaning of meaning. Developments in semantics caused
lawyers to see legal language in a new light, especially
through the stress laid by semantics on the lack of
“referents” for much legal terminology. If a person uses
the word-symbol “table”, there is a clearly demon-
strable “referent” lying behind the symbol. If on the
other hand one speaks of ““right”’ or “duty” or “justice”,
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there is no such “referent” to which one can.point and
consequently a need to define the abstraction in ques-
tion by reference to other abstractions. Legal language
then becomes largely a parade of abstractions. Each
- attempt at definition enlists the aid of words which
-themselves need definition and thus the process con-
tinues without at any stage enjoying the benefit of an
anchor in some material “referent”. Jerome Frank, the
American realist jurist, took up this study in relation to
the law and from his work there has resulted a greater
realisation of the uncertainties of many concepts and
terms which lawyers had earlier assumed to be definite.
The sciences have also shown that most words turn
“cloudy at the edges”, for, apart from their core mean-
ing (on which there might be agreement), every word
has overtones which are different to different recipi-
ents.

All these difficulties make for problems of drafts-
manship as well as of interpretation. The legal drafts-
man attempts to cover every situation that might arise
in the operation of his statute but may fail to fore-
shadow some interpretations which may be placed upon
the words he has chosen. Likewise he may fail to fore-

shadow some situation which arises under the statute
and when it does arise there is again a question of
interpretation of the words he has used to determine
whether they can be stretched to cover the unforeseen
situation. Rules of interpretation have been worked out
to assist judges and lawyers in this process. One diffi-
culty peculiar to legal language is that neither drafts-
man nor judge nor legislator can be consulted at a later
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point of time regarding the meanings of words used by
them. It is therefore necessary for the language to be
construed objectively and for a reasonable meaning to
be placed upon it even though that meaning might in
fact ve different to that which was in fact intended by.
the writer.

The difficulties of interpreting language can be
demonstrated also from the old scholastic problems
given to students of logic in the middle ages:“How many
hairs make a beard?” “How many books make a
library?” If a hundred do, would 75 or 50 or 40? A stage
comes when one beging to be somewhat uncertain,
although there are cases which clearly fall on one side
or the other. It is these marginal cases that present most
difficulty in problems of legal interpretation. Stuart
Chase, a semanticist, has pointed out that the more
culture grows in complexity the less reliable language
becomes and the more simple it is to undermine people’s
rights. In the legal process there is so much confusion
that he even suggests a mandatory study of some kind
of semantic discipline for every judge, lawyer and jury-
marn. '

Law is an exercise in communication between
authority and the public. There was a time when the
rudiments of the law applicable to a community could
have been communicated adequately to the public by
discussion among the tribe or in the market place.
Today the problem is far too complex to be attempted
without specialized study. Especially in multi-lingual
societies, there is a great problem for there is often for
some sections of the population, a legal blackout caused
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by difficulties in communication. The question whether
language can be planned to suit the needs of a commu-
nity is becoming the subject of specialised study. This is
an inter-disciplinary study where law and linguistics
must go hand in hand.
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2. Language in International Business
Transactions

Differences in language understanding between
negotiating opposites raise some peril in every interna-
tional business transaction because each negotiating
party quite naturally prefers to use the language whose
nuances he knows best. For at least one of the parties
that language is not American(United States). Words
which have a clear and culturally acceptable meaning in
English or American (United States) tnay be unclear or
culturally offensive in another tongue; the converse may
be true as well. For example, “Detente’, as a French
-word, has a clear meaning but does not translate easily
into the English language; the consequences of the
translation - difficulty have worldwide importance.
{Because some hand gestures and body movements are

.acceptable in one culture yet deeply offensive in another
culture, they are rarely an appropriate communications
aid in international negotiations. The use of interpreters
substantially slows the pace of negotiations and may
spawn further difficulties to the extent that tHe inter-
preter is one miore fallible person taking part in the
negotjations; interpreting is exhausting work which
requires its own periods of rest. During an international
commercial arbitration in Los Angeles, a German wit-
. ness testified in German alongside a skilled interpreter
whose job was to. translate the testimony into English.
While the judges waited, it sometimes tock the
interpreter’s efforts, the efforts of a United States law-
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yer fluent In Geuman, and the efforts of a German
lawyer fluent in ltnglish to produce an oral transiation
which all agreed was adequately accurate. Even assum-
ing the availability of an accurate literal translation, a
Japanese person saying “yes” in answer to a question
may not be signifying agreement with the question
proposed but may only mean, “Yes, I understand the
question.”

The peril of language difficulty is most acute in
negotiations between an investor from the United
States and a negotiating opposite who speaks the Eng-
lish language because each party may be embarrassed
to raise a language question. For example, in the middle
of a telephone conversation between a caller- from the
United States and another person in England, a London
operator interrupted to ask if the caller was “through’”’.
Upon hearing the American answer, “No, I am not
through”, the operator disconnected the circuit, apolo-
gized, and once again dialed the call “through”. A few
minutes later the London operator came on the line
again, interrupting the parties’ conversation, to ask
again if the United States caller was “through”. Desir-
ing to continue the conversation without further inter-
ruption, the caller this time said “Yes, thank you”, and
the operator left the line connected.

Even exceptionally able interpreters may have
difficulty if a United States investor uses American
slang in communicating during an international negoti-
ation. The American business person’s penchant for
using “ball park’’ figures may not be shared or under-
stood in countries where baseball is not a popular sport.
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A United States investor in Australia, who wishes to
“root’”” for his favorite team in @ public place, may be
subject to legal liability for suggesting sexual inter-
course in that public place; Australians ‘“barrack’ for a
favorite team.

The careful language normally used by American
lawyers in commercial contracts may prove risky.
While legally trained persons in some countries (e. g.,
the Soviet Union) share, with United States lawyers, an
affinity for written contracts which set out the full
extent of every right and duty of each party, the prac-
tice in other countries tends toward more generally
worded agreements that leave it to the parties (e.g., in
Japan) or to the courts (e.g., in Germany) to supply any
necessary details. A detailed, exhaustively worded,
draft contract which is introduced during negotiations
with Japanese persons, may arouse resentment and
distrust; a contract relationship between the parties is
perceived by Japanese to be something which is shaped
mutually as mutual understanding is developed. A
German negotiating opposite may not be willing to sign
an exhaustively worded contract because he knows that
German courts dislike such agreements; the courts take
the position that they know the law and do not need a
contract to state what is already known.

An assumption that lawyers “on the other side will
balance things out” may be displaced because lawyers
in many countries play a different, and far less power-
ful, role than United States lawyers play in shaping an
international business transaction. A United States
investor’s negotiating opposite’s team does not contain
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