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Abstract

The construction of government legal system is an important founda-
tion and indispensable part of public administration of government. In
transitional period, under the circumstances of taking market economy as
orientation of social development, public administration of government is
actually the government’s exercising its powers in legislation, administra-
tion and judicature through administrative, political and legal theories and
methods to provide management and public service for the society. Gov-
ernment legal system is the institutionalization and legalization of govern-
ment’s authority and its exercise, it includes the legal system for the gov-
emment to manage public affairs of the state and the society and the legal
system for the management of government internal affairs. Government le-
gal system, as an inseparable part of the entire social legal system, is a
powerful protection for the reform of economic system and political system
and the construction of socialist modernization. A relatively mature market
economy cannot but require a mature legal system reflecting the rule of
market economy. To build a relatively mature system of socialist market
economy in our country, we must strengthen the construction of govem-
ment legal system. Whether the construction of government legal system
can adapt to the requirement of the development of the age, we may say,
is in direct connection with whether socialist market economy and demo-

1



cratic politics can develop and whether certain abuses of government work
can be overcome, and is a matter of overall importance. Therefore, to
strengthen the study on the construction of government legal system in
transitional period of our country is of very important practical and theo-
retical significance for the effective launching of public administration of
government, the promoting of the development of socialist democratic poli-
tics and the construction of socialist market economy.

In respect of contents, the article, centering on the basic connota-
tion of government legal system, applying economic analysis to the study
of government legal system and using the theories and methods of political
science, the science of public administration and the science of adminis-
trative law, analyzes the operation of administrative powers and the activi-
ties of the power’ s holder government executive body; on the basis of the
interrelation between politics and economy, it studies and analyzes to a
relatively deep level the internal relations between the historical process of
the development of the construction of government legal system and the el-
ements of economic environment, probes into the changes and tendency of
the construction of government legal system in transitional period, studies
systematically and demonstratively the legal system for the government to
manage public affairs of the state and the society and the legal system for
the management of government internal affairs.

In respect of logic structure, the article is divided into three parts,
eight chapters. The first part is the leading of the article, foreshadowing
the next two parts’ discussion. The first part, through the study and anal-
ysis of the course of the development of the construction of government le-
gal system, reveals the changes and tendency of the relation between the
elements and process, between the construction of government legal sys-
tem and the development of social economy in the course of the develop-
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ment of the construction of government legal system; through the analysis
of the elements of economic environment of the construction of government
legal system, reveals that a good legal system must be one reflecting cor-
rectly the law of development of social economy, thus lays a foundation for
the demonstration of how to build government legal system under market
economy . The next two parts stand side by side, dividing according to the
connotation of government legal system, reflecting the contents of the con-
struction of government legal system. In detail:

Part One: The historical process of the construction of government
legal system and the analysis of the environment of market economy. This
part consists of two chapters.

Chapter One: The historical process of the construction of govern-
ment legal system in China. This chapter inspects and analyses the rela-
tion between the development and changes of political and economic rela-
tion and the emergence, frustration, resumption and development of gov-
emment legal system in each historical period since the building of our
People’ s Republic of China. By expounding specific facts, this essay re-
veals the historical process of the evolution of our country’s attitude to-
ward the construction of government legal system from ignoring it to taking
it seriously, to holding in esteem rule of law; reveals the changes and
tendency of the development between elements and process, between the
construction of government legal system and social economy in the course
of the development of socialist democratic politics; reveals the course of
development from imperfection to perfection of our government legal sys-
tem which is of the attribute of socialist democratic politics: demonstrates
that the development of the construction of government legal system is in
practice the result of system reform and social development.

Chapter Two: Socialist market economy: Analysis of the environment
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and basis of the construction of government legal system in transitional pe-
riod. Based on the preceding chapter’s facts that the further development
of economic system pushed forward the historic course of the construction
of our government legal system, this chapter, through the analysis of each
element of market economy and the internal connection between the con-
struction of government legal system and the system of market economic,
elaborates the ideology that the contents and structure of legal system de-
pends on the social structure led mainly by economic relations; elaborates
the idea that market economy is the external environment of the construc-
tion of government legal system and the construction of government legal
system itself is part of the construction of socialist market economy; stud-
ies to a relatively deep level the relationship between market economy and
the construction of government legal system; puts forward and demon-
strates the guiding ideology for the construction of government legal system
in transitional period. This lays the foundation for the following study on
how to carry out the construction of government legal system.

Part Two: Legal system for the government to administrate public af-
fairs of the state and the society. This part consists of four chapters.

Chapter Three: The construction of government legal system: take
the basic substantial norms and procedural norms as chief contents. This
chapter emphasizes the chief content of the construction of government le-
gal system: the state’ s power organ through legislation provides basic
substantial and procedural norms for government’ s activities of public ad-
ministration. This is the prerequisite of making the government adminis-
trate by law and have law to abide by. Basic procedural norms indicate
the laws made by the state’ s power organ goveming the government and
its administrative activities, which constitute the general codified laws
within government legal system. The article elaborates in particular the
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provisions in basic norms on government’ s authority and government’ s
performance measurements and government’ s liability. The procedure for
public administrative activities of government means the course of conduct
consisting of the elements of the ways, steps, time and sequence of public
administrative conduct of government. The state’ s power organ, through
legal provisions governing public administrative conduct of government, in
other words, through making administrative procedural law, provides code
of conduct for government to exercise executive power. The central con-
tent of this chapter is to elaborate how to make clear substantially as well
as procedurally, by the legislation of state’ s power organ, the scope of
administrative activities of government and the ways of exercising govern-
ment’ s executive power under the circumstances of market economy, and
the govemnment’ s liability for its activities which are not in conformity
with the prescribed scope and procedure.

Chapter Four: Administration by law: core principle for public ad-
ministrative conduct of government. The essential content of this chapter
is: to elaborate in theory the theoretical basis and connotation of demo-
cratic constitutionalism of administration by law, to elaborate in practice
public administrative conduct of government under the principle of admin-
istration by law. Sticking by the economic attribute and rules of develop-
ment of market economy, this chapter puts forward and proves that with
the shunt and transition of economic system comes inevitably the change of
the notion of legal system and the sticking by the spirit of democratic con-
stitutionalism contained in the principle of administration by law. On the
basis of a comparative analysis of the meaning of rule of law at all times
and in all over the world, this chapter elaborates that the administration
by law under market economy not only should be held by the government
but also should be under control of the subject of market and the public.
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The government should not regard law as a tool to rule the society. To the
contrary, law shall be a means for the subject of market and the public to
restrict the power of the government and to actualize their legitimate
rights. Regarding law as a tool to rule the society is not only a deviation
from the core that market economy is economy of rights and economy by
rule of law, but never capable of creating efficient govenment conduct
and a government responsible for the subject of market and the public.
Chapter Five: The construction of government legal system: the de-
ployment and exercise of the power of executive legislation . The power of
executive legislation is a power to make administrative regulations and
.rules by government executive body, which belongs to the scope of gov-
emnment executive power prescribed by laws. This chapter probes into the
division and exercise of legislative power, between the state’s power or-
gan and government executive organ, between the central state power or-
gan and local state power organ, between the state council with its
branches and local people’s government, between local people’s govern-
ments of different level, between local state power organ and local people’
s government . It is mainly for the purpose of elaborating the question of
the unification of state’s legal system and the question of how to restrict
government’ s executive legislation. Since the building and development of
the system of socialist market economy depends on the formation and de-
velopment of domestic unified market, the disunity of legal system in-
evitably cause the separation of market. The article also proves that the
backside of legislative rules and regulations is the extension of executive
power, the entry of govemment’ s executive power into the market in the
form of extensive executive legislation will lead to the strengthening and
enlargement of executive power by executive legislation of the government,
lead to the enlargement of {ields of interference by the government.
6



Chapter Six: The construction of government legal system: demon-
strative analysis of the issue of administrative execution. In the sense of
constitutionalism, as a body of execution, the government’s main activity
is administrative execution. The establishment and development of the
system of socialist market economy not only need the making of law to re-
flect the requirement and rules of market economy but also need the activ-
ities of administrative execution to turn these requirement and rules into
practical order. Therefore, to implement the laws and regulations for them
to be fully observed and carried out is one of the most important tasks of
the construction of legal system, especially the construction of government
legal system. Thus, based on the detail elaboration of the characteristics
of administrative execution, this chapter elaborates how to strengthen and
make perfect the measures and ways of administrative execution; puts for-
‘ward and proves the viewpoint that the strengthening and perfecting of ad-
ministrative execution needs the strengthening of the supervision over gov-
ernment legal system.

Part Three: Legal system for the management of government internal
affairs. This part consists of two chapters.

Chapter Seven: The legalization and institutionalization of the system
of government administrative organization. The legalization and institu-
tionalization of the system of government administrative organization is to
legalize and institutionalize the setup of the institutions in government ad-
ministrative organ, the relations between the central and the local, be-
tween the superior and the inferior, between government administrative or-
gans of the same level, and the management of the structure, levels and
extension of government administrative organ and the scope of its responsi-
bility and staff establishment. To strengthen the construction of legal sys-
tem for management of government internal affairs and legalize the system
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of government administrative organization is for the purpose of building a
system of management that works efficiently, operates harmoniously and
conducts lawfully, and gradually building a system of government public
management which is in line with the system of socialist market economy
and is of Chinese characteristics. Therefore, this chapter elaborates in
detail the principles of management of government administrative organiza-
tion, the legal basis for the establishment of administrative organization
and its activities, and the measures restricting the self ~ enlargement of
government department. This article, by analyzing the basic situation of
the development of our administrative organization law, probes into the
ways to perfect the government administrative organization law, to restrict
the self — enlargement of government department through the using of or-
ganization law and law on staff establishment ensuring the government’s
simplification of administration, efficiency and probity .

Chapter Eight: Legalization and institutionalization of personnel ad-
ministration of government. Legalization and institutionalization of person-
nel administration of government is to legalize and institutionalize the
management of government staff” s training, appointment, assessment, re-
wards and punishment, promotion, retirement, auditing, supervision and
surveillance of their execution of law etc. Under the circumstances of so-
cialist market economy, the legalization and institutionalization of person-
nel administration of government is aiming to define by law the relations
between government and civil servants, between government, civil ser-
vants and the public, between civil servants themselves, so to make sci-
entific and legalize the management of the administrative staff of govern-
ment ensuring the optimization and probity of the administrative staff of
government and forming highly efficient go-vemmem working system. In
the sense of the science of public administration, this chapter elaborates
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systematically the system of duties and liabilities and the system of rights
and protection as the core content of personnel administration of govern-
ment. This article, through the analysis of the malpractice existed in our
present system of personnel administration, puts forward and proves that
the reform of the system of personnel administration of government, the
perfection of the system of civil servants and the promulgation of the law of
state civil servants is the objective requirement of the development of mar-
ket economy and also the general development tendency of modern world ;
analyzes and discusses the basic principle framework: the principle of
management according to categories, the principle of democracy, the
principle of administration by law and the principle of competition and
choosing the best, which shall include in the law of state civil servants.

This dissertation makes the following progresses:

Firstly, the strengthening of the construction of government legal
system is important content of and route to strengthen the construction of
government executive power. The legal system reflecting the requirement
of socialist market is a system of democracy and the institutionalization
and legalization of democracy. Thus, the activities of public administra-
tion of government must conform to the basic interest and will of the peo-
ple and follow the constitutional principle that all power of the state be-
longs to the people. From this point, this book applies economics analysis
to the study of government, uses the theories and methods of political sci-
ence, the science of public administration and the science of administra-
tive law to study and discuss from multi — dimensional angles and different
profiles the change and trend of the development of the relations between
elements and course, between construction of government legal system and
socialist economy in the course of the construction and development of
government legal system, is of obvious comprehensiveness and practicali-
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ty. This study is a remedy to the lacuna of previous studies, which were
only single — dimensional or without the combination of the construction of
government legal system with the development of socialist democratic poli-
tics, the development of market economy and the social environment in
transitional period. It is of initiative and guiding importance to the devel-
opment of our democratic politics and the reform and perfection of our
government public administration.

Secondly, in the systematic study of the construction of our govern-
ment legal system in transitional period, this book pay attention to the
combination, intersection and pervasion of the knowledge of political sci-
ence, the science of public administration, the science of law and eco-
nomic science etc. The study to a relative deep level of the interrelation
between market economy and the construction of government legal system
help to enhance in practice the self — consciousness and foresightedness
and strengthen the pressure of the construction of government legal sys-
tem, help to the initiative adaptation of the reform of the system of public
administration of government and the construction of govemnment executive
power to the reality and trend of social economic development. This study
reflects the characteristics of modemn theoretical study—intercross study of
multi — subjects and trans — subjects. Combining the review of the opera-
tion of government executive power with legal system extends the field of
study of public administration of government, enriches and develops the
theoretical content of public administration of government.

Thirdly, centering on the unification of legal system and government
executive power entering the market not in the form of extensive adminis-
trative legislation, this book makes a deepened and systematic elaboration
of the deployment and exercise of the power of government executive legis-
lation. The suggestion of this book for measures to improve executive leg-
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islation is of relative strong consultation to the practice of public adminis-
tration of government; in particular, the study and elaboration in respect
of the function of public administration of government, government liabili-
ty, government performance measurements and the principle of rule of law
further deepen the theme of the reform and perfection of the system of
public administration of government in the course of the development of

market economy and socialist democratic politics .
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