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Abstract 1

Abstract

Corporate governance is not only a legal issue but also an economic
one. In this paper, I want to present comparative legal research on
corporate governance based on the mechanism of balance of power.

The essence of corporate governance is the mechanism of balance
of power within the corporation, in other words, the mechanism of
balance of rights among shareholders, directors and management. In
this sense, I want to discuss the mechanism of balance of power be-
tween the shareholder’s Annual General Meeting (AGM) and Board of
Directors, the mechanism of balance of power within the Board, the
mechanism of balance of powers between the management and Supervi-
sory Board. In order to discuss the mechanism more clearly, the own-
ership structure of a corporation and the agency theory will be firstly
discussed.

Corporate governance derives from the modern corporation’s prop-
erty structure. The separation of ownership and managing rights, in
detail, the separation of shareholder’s stock ownership, corporate own-
ership and managing rights, makes it necessary to establish the mecha-
nism of balance of rights within a corporation. From the viewpoint of
agency theory, corporate governance is the mechanism for solving all
kinds of agency problems within a corporation. As far as state-owned
enterprises are concerned, it is necessary for us to discuss corporate



2 N HBEMN

governance based on agency theory.

The first issue is the mechanism of balance of power between
AGM and the Board. In my opinion, protection of shareholder’s rights
is the basis of the shareholder’s control over the Board. By a compara-
tive study on common and civil law, it is concluded that strengthening
shareholder’s voting rights is the basis of realizing shareholder’s democ-
racy. It is regretful that we haven’t attached enough emphasis on
shareholder’s voting rights in Chinese Company Law. The second issue
is to impose duties on the director. In common law, the director owes
a duty of care and a duty of loyalty to shareholders and the corpora-
tion. Now this has been gradually introduced into civil law. It is nec-
essary for us to introduce such legal concepts, especially the Business
Judgment Rule in American legal practice, into Chinese Company
Law.

It is often argued what is the best way to allocate power between
the AGM and the Board. This paper is of the opinion that, abandoning
the Centralism of AGM and advocating the Centralism of the Board,
does not mean shareholders should abandon controlling power over the
Board and management. Both common law and civil law provide that a
corporation is managed or directed by the Board, meanwhile, it should
be necessary to allocate decision-making power in respect to some major
matters between AGM and the Board.

I would like to say that the mechanism of balance of power within
the Board is extension of the mechanism of shareholder’s control over
the Board. In this paper, I will discuss some issues such as the inde-
pendent director, the balance structure of the Board and the mecha-
nism of evaluation of the Board. The independent director plays a
greatly important role in improving the independence of the Board,
preventing internal control from insiders, and protecting shareholder’s
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Abstract 3

rights. However, many scholars doubt whether there is a positive cor-
relation between raising corporate performance and an independent di-
rector. It can be understood that an independent director plays limited
positive role in improving corporate governance due to the limitations
on independence. I believe that it is necessary for us to introduce the
independent director into Chinese listed companies because internal
control is so popular in our corporate governance.

In the US, the proposition of unifying the positions of chairman
and CEO is supported by most investment institutions. But it is not
supported in other countries, such as the UK and other European
countries. In fact, it is not realistic to support unifying the positions of
chairman and CEO while lacking in other measures, e.g. lack of intro-
ducing a lead independent director. I would propose that we should
separate the positions of chairman and CEO in Chinese corporate gov-
ernance.

Another method for keeping a balanced structure of the Board is
establishing some Board committees. Set up an audit committee, com-
pensation and nomination committee, which can prevent the Board
from internal control. In American law, it is required that all members
of the above committees should be independent directors. In other
countries, it is required that majority members should be independent
directors. In my opinion, it may be realistic that every listed company
should set up an audit committee compulsorily and could set up other
committees alternatively. Moreover, I propose the majority members
of a committee should be independent director.

As we know, management is an agent of the Board, and manage-
ment should be directed and monitored by the Board. By a comparative
study of the management’s powers, we find that management has been
authorized to manage all a corporation’s affairs, but it also should be




4 AT HEEMH

noted that management’s power is always restricted by the Board di-
rectly. In this sense, I suggest that we should cancel the regulations
regarding management’s power authorized by Company Law directly,
and suggest that the Company Law should stipulate that managing
rights are jointly exercised by the Board and management.

In the US, stock options are the main way to motivate manage-
ment. However, the stock option based motivation plap should be
made in accordance with reasonable principle. Shareholders will give
up more interest if it is not made under a reasonable principle. Addi-
tionally, there is no positive correlation between a motivation plan and
raising corporate performance. This paper is of the opinion that, the
decision to give management a stock option based motivation plan
should be made prudentially.

Shareholders and the Board could play an important rule in the
monitoring of management. In fact, mandatory information disclosure
requirements and shareholder’s litigation could also play important
role. This paper calls for starting up the judicial practice of
shareholder’s litigation in China.

We find there are great differences between common law and civil
law in respect to the arrangement on the supervisor’s role in corporate
governance. In the US and the UK, the audit committee together
with the external auditor acts as supervisor in corporate governance,
well-known as the one-tier Board structure. In Germany, the Supervi-
sory Board plays the most important role in corporate governance, -
which is well-known as the two-tier Board structure. We can not say
which model is the best because each model derives from different eco-
nomic and legal backgrounds. In my opinion, the best choice for our
country’s legislation is to introduce all the advantages of each model.
In view of this consideration, we should strengthen the power of the
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Supervisory Board, perfect the supervisor’s nomination mechanism,
introduce external supervisors and audit committees into our Company
Law.
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