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ORGANIZATIONAL LAW AND PROPERTY
LAW : FIRMS AS OWNERS *

All societies today are facing increasingly complicated choices concem-
ing the appropriate number of legal forms for organizing productive enter-
prise, and the characteristics those forms should have. Behind this problem
lies a more general question: To what extent is law necessary in determining
the forms that organizations can take? Would it be possible or desirable for
the law simply to permit the creation of any type of organization, with owner-
ship and control of the firm allocated and exercised in any fashion that the
creators of the organization desire?

This brief lecture will suggest that simple but fundamental rules of law
are, indeed, necessary to establish the basis rules of property that underlie
all 1egal entities. The more elaborate rules that provide for various different
types of legal entities with different pattemns of ownership and control are, on
the other hand, of a less fundamental character. Many of the purposes
served by these legal rules might be accomplished instead just by contractual
arrangements among the participants in the firn. These considerations help
explain the otherwise paradoxical development that seems to characterize or-

ganizational law everywhere today, in which the law becomes ever more de-
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tailed in its regulation of conventional business corporations with freely trade-
able shares, while at the same time the law is establishing forms that permit
great freedom in the choice of organizational structure, including in particu-
lar the assignment of ownership.



SHOULD COMPANIES JUST SERVE
THE INTERESTS OF CAPITALISTS?

*

All reasonable people agree that productive enterprise should be orga-
nized and operated for the collective benefit of all of society. This means that
the law should seek to assure that firms serve not just their investors but also
workers, customers, suppliers, members of the local community, and those
who benefit from an unspoiled human and natural environment. Yet today,
all over the world, productive enterprise is increasingly coming to be orga-
nized in the form of companies whose ownership and control lies entirely in
the hands of investors of capital. Moreover, the legal rules governing those
firms are placing increasing pressure on their managers not only to serve ex-
clusively the interests of the firms’ investor — owners, but more specifically
to seek simply to maximize the market price of the firms’ shares.

This lecture will explore this apparent paradox. It will examine the
forces that are leading to an ever more capitalist form of organization; the
ways in which a shareholder — oriented form of company law can serve the
interests of society as a whole; and the types of legal and economic institu-
tions that are needed to assure that, in fact, all of society is well served by
capitalist firns. At the heart of these issues, it will be argued, is the need
for a complicated balance among politics, markets, and legal obligations
both inside and outside the firm.
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