I El
W =

Ml % ik i

(RMEIETE) — BRI 3R
Sino—Canadian cooperation Project
Training Materials for Prosecutors

Essentials of Foreign
Criminal
Procedure

©izAl% (¥E) #Hix (mEX) /2%
Editors in—Chiel _
Jiang Li Hua (China)Vincent Cheng Yang (Canada)

%A AR A

aw Press - China




I El
il /=

M = iE i

(FMEEHR) —REEHIIZSEH
Sino—Canadian cooperation Project
Training Materials for Prosecutors

Es%entiats o7 Foreign
C vainal
Procedure

©izAl% (FEH) #Hik (mEx) /15
Editors in—Chicl
Jiang Li Hua (China)Vincent Cheng Yang (Canada)

FHRERH

Lavy Pross - China




R

BB ER 4 B (CIP) ¥

SMER R N TR AL, (NEX) B ESR. — b
S B AR, 2000. 11

FomAE H K% B BV BOE R

ISBN 7 -5036-3232 1

1.4 0. @k W.MEFL -5 - 1R
IV.D915.3

T E MR A B 4318 CIP B3B8 7 (2000) 8 71557 5

AR - 1T /3 AR L8 /FEBE

F|ITENSH /B R"ERS /i

BRI/ b M EHEng

FFA /850 < 1168 23k 1/32 EN3K /13.25 ¥ /326 T
REA /2000 4F 12 A% 1K 2000 42 12 A& 1 ENRI

bk /b STHT E X PG =AU T 105 SRHEAIE A & 4 2(100037)
PRIt /www. lawpresschina. com
BB F15#8 /pholaw(@ public. bta. net. cn
FBI% /88414899 88414900 &1TH#E) 88414121 (M 4%E)
88414933 88414934 (i HMFHE)
HARAERE /A A BB e %,

H 8 :ISBN 7 - 5036 — 3232 - 1/D+2951
EM: 23.00 7T
(A Be T R B2, A3 fi B Hk)




i

L}

MEFLAFE ARNBXTERE EARRE I EME A
EE A, B ek R LR RREANRARAERY, KA EHERL
R —RERFEWUAE AT FUEE. 45 ¥8R BT 4
HAKEETE, s X ERT -, £EWHEFRRHAELT
RHRF. EMERSEZRXRERED HHK, RHBEH-F XL
TAEMESETRE. AARARE . REREAKXHEHS K,
WAL EAREER, KRR ELEIEHRKAPER, CRARS AR
ZEWHER, AETH,RNBE LR T OHEHEFDHER
BI-—H BATUAFR-LERXNEH AL THERRHERE
Lo AR AR R, NXpFd RINTUFH X BERHE
WRFERERAENES ., “RLZEF"THE, REXF i xtE
WA ER B RDHEFR L LR TR RTINS,

AHERMEXFEFEAERSFEERRETERN SR
H o MBEXREE ¥R AGARARE S, Hik B0 bR #,
RERIEA M EABFEAERTERIERATEL TN X
SR By ., WA W ERFEBEE L DA RGBT LB EHE
XHAFMATT FRGERBREA RO HREBA T T ALY
X, NTRET A WRA R, B, —HFRTRE,

Bl X8 F ¥k Bl kK

EFERE A%
2000 £ 7 AT K




Preface

The system of criminal defence not only has a bearing on the ef-
fect of striking and punishing crime and the problem of Judicial Jus-
tice, but also connects with rights of criminal suspects and its pro-
tection. [t has been regulated as an important system and continu-
ously been perfected in all the countries. Nowdays, due to the dif-
ferent national conditions and different cultural traditions, the sys-
tems of criminal defence are different in all the countries too, the
laws are infiltrating into each other and mixing together just like
cultures. It has become a common sense how to absorb and learn
from the strong points and experiences of foreign countries on the
base of our national condition in today’s reform and perfection of
China’ s legal system. In view of this, we translated, edited and
published Essentials of Foreign Criminal Procedure in order to intro-
duce the recent research situations about the American system of
criminal defence. From the essays in this book, we can see the seg-
ments of the system of criminal defence and the developing situation
of the research on it in all the countries. There are other “hills”
whose “stones” are good for a mirror. We sincerely hope this book
would be of great benefit to those who are engaged in the research

on the system of criminal defence of China or other countries.
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This book is a cooperative programme of the Canadian Embassy
in P. R. China and the National Prosecutor’s College of China. It is
translated and edited by the National Prosecutor’s College of China.
On the occasion of its being published, I would like to extend a spe-
cial thanks to Ms. Julia Bentley, the Chinese programme official of
the Canadian Embassy in P.R. China for her concerns and help. Be-
sides, Dr. Vincent Yang, who is a Canadian scholar, has provided
the original essays for translating and has read and corrected its
proofs. The Law Press has given her great support to the publication
of the book. so that it can be published successfully. Thank you,
each and every one.

Professor Jiang lihua
The vice president of the National Prosecutor’s College
June, 2000, Beijing
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An In — Depth Discussion On
the Western Adversarial System
and Its Trend of Change
Preface and Introduction

The publication of this book, entitled “Essentials of Foreign
Criminal Procedure,” is a result of a translation project organized by
the National Prosecutors College. I warmly congratulate the Chinese
translators and experts, who have accomplished most of the project
work, for the successful completion of this project. The Canadian
International Development Agency, through the Canadian Embassy
in China, is acknowledged for providing financial support to the pro-
ject.

The translation, compiling and publication of this collection of
essays is a joint educational research project, which was launched ac-
cording to an agreement signed by the National Prosecutors College
and the Canadian Embassy in late 1998. [ was pleased in designing
the project and assisting in the formation of the agreement.

At the time, those who were with the various departments of
the Chinese justice system were making serious effort to implement

the amended Law of Criminal Procedure of the People’s Republic of
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China. They were actively addressing issues in procedural reforms
and trying to introduce and absorb new concepts of the adversarial
system. The objective was to make the procedure in China more
compatible with the needs of a “socialist market economy” and a
“socialist rule — of — law country.”

Based on the amended Law of Criminal Procedure, Chinese le-
gal scholars and practitioners in various justice institutions, including
those with the procuratorates, reached their consensus in pushing a-
head for important changes. They agreed that judges should not take
on what ought to be done by others in the trial, that a trial in court
should no longer be a show only, and that judges and litigants
should have different powers and responsibilities. They held that
judges conducting the trials should be the ones making their own
judgement. They argued that it was unfair to make a judgement
outside of the courtroom where the case was tried. They argued a-
gainst the old way of practice whereby the judge, the prosecutor and
the police would work in the same “team” when handling the cases.
They asked for more transparency in the criminal process. They
suggested that the parties should be the litigants and that the prose-
cutor should carry the burden of proof. They proposed that the par-
ties should face each other and debate in court, all the testimonies
should be made in court, all the evidence should be examined in
court, all the debates should be presented in court, and the judge-
ment should be delivered in an open court.

These reforms requested improved education and training for
the prosecutors. With enhanced research and teaching capacities,
the introduction of foreign adversarial systems and relevant experi-
ence to the Chinese prosecutors would assist in reshaping the legal
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concepts and strengthening professionalism and adversarial skills a-
mong the Chinese prosecutors. However, in China, very few re-
search materials were available with detailed information on the
Western adversarial systems and the relevant experience of public
prosecution, let alone translated materials tailored for the training of
prosecutors. Therefore, the project undertaken by the National
Prosecutors College was proposed and implemented to meet the
pressing demand of developing a training program for the prosecutors
and strengthening research on comparative prosecution.

In late 1998, I was designated as the Canadian editor in chief
for the book. At the request of the College and the Canadian Em-
bassy, I was pleased in selecting and recommending some fifteen
English essays. The College accepted my recommendations. Faculty
members and translators were organized by the College in this pro-
ject. The translated texts were revised and edited many times before
they were compiled into this book. The College has decided to use
the book as a formally published training material. It will also dis-
tribute the book to provincial prosecutor training centres for educa-
tional and research purposes.

Scholars and professors in Canada and the United States au-
thored most of the essays in the book. The theme of the book is on
legal principles and operational norms that prosecutors should follow
under the Anglo — American adversarial system. The Chinese co —
editor in chief, Professor Jiang Li Hua, has divided the essays into
six categories according to their contents. They are:

First, trend in the development of criminal procedure overseas.
The essays in this category provide a comprehensive review of the
basic procedural principles that are recognized by the international
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community, the principle of the rule of law or due process that is a
common feature of the systems in Western developed countries, and
the relationship between the international and the Western princi-
ples. The essays explore the philosophical and political origins of
these principles and examine their implementation in practice. This
can help the readers to rethink, in a broad context, the international
trend of procedural reforms.

Second, pretrial procedure and norms in the criminal process.
The essays included present a systematic introduction to the laws
governing the pretrial inquiry, the relations among the prosecutor,
the judge and the police, the control of police power in this phase of
the process, the standards and discretionary power of the prosecutor
in examining the cases and approving prosecution, the procedures
and norms for the initiation of prosecution, the contents and roles of
prosecution documents and so on. The essays can assist the readers
in studying the roles and functions of prosecutors in Canada and the
United States, as well as the legal principles and operational guide-
lines of their work.

Third, procedure and norms in criminal trial. The essays focus
on a series of issues, including pretrial disclosure of evidence, the
right to defence, the right to be tried in reasonable time, discretions
by the public prosecutors and plea — bargaining. In Canada, these
are much debated issues that have attracted the attention of legal
scholars and practitioners for many years. The discussion has had
significant impact on the law and legal practice. The ideas discussed
in Western countries are valuable and can have practical significance
in the promotion of proéedural and judicial reforms in China.

Fourth, pleabargaining. The essays present the pros and cons
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in the debate regarding the system of pleabargaining in the United
States. Some serious criticisms are made here. The essays show that
the Anglo — American adversarial system also has its problems and
that some of the long — standing problems should be examined care-
fully. Procedural reform is a-common subject for all the nations to
study, including the United States.

Fifth, the rights of individuals in the criminal process. The es-
says give an introduction to the constitutional rights of the accused
persons under an adversarial system and offer a critical analysis on
the Miranda Rules and the privilege against self ~ incrimination.
The discussion in this part of the book benefits the development of
an understanding of the constitutional spirit of procedural rights;
that is, the importance of ensuring actual protection of procedural
rights in the light of the fundamental laws of a democratic country.
In addition, the views on the Miranda Rules and the privilege a-
gainst self — incrimination help the readers to analyze existing flaws
in the adversarial system and assess the difficulties that one will face
when the flaws become problems in legal practice.

Six, the power of the police in the criminal process. The essays
in this part describe the power of the police, the exercise and control
of police power, and the exclusion of evidence. The control of police
power is a key aspect of the system of criminal procedure, and an ef-
fective controlling mechanism is to exclude the illegally and unrea-
sonably obtained evidence. In this aspect, Canada and many other
countries can offer some valuable experience in dealing with the
problems effectively.

The translation of all these essays has taken over a year.
Thanks to the work of the translators, the book is now published.
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Readers are advised that there are errors in the translated texts,
largely because some of the translators still need more experience in
legal translation.

I would like to take this opportunity to extend high respects to
all the friends at the National Prosecutors College of China. I also
want to pay heartfelt tribute to the friends at the Canadian Embassy
in China for their gracious support to legal exchange activities be-
tween the two countries. And once again, I sincerely thank the
Canadian International Development Agency for its generous finan-
cial support to the friendly constructive cooperation between Canada
and China in the field of prosecution, including its funding support
to the publication of this book.

Best wishes to further development of cooperation between Chi-
nese and Canadian jurists and legal practitioners in the years to

come, and to the production of more fruitful results of our friendship
in the future.

Tuly, 2000 Co— Editor in Chief (Canada)

Vincent Cheng Yang, Ph.D.

Vancouver, Canada
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