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Summary of the Dissertation

This Ph. D. dissertation has four chapters besides an introduc-
tion, and each of the chapters consists of an introduction of itself, the
main part and a conclusion.

The Introduction of the dissertation is a concise explanation of the
right to silence from a comparative perspective. In Anglo-American lit-
erature, the “right to silence” refers to a bundle of rights, ranging
from a general right of refusing to answer any official inquiry and a
witness’s right not to incriminate himself, to a specific right of a sus-
pect not to answer police interrogations and that of an accused not to
testify in court of his own trial. In Continental Europe and Japan, it
only denotes a specific right of a suspect or an accused not to answer
any official questioning, either in front of police and prosecutors or in
court. This difference in understanding the right to silence is closely
related with the legal status of accused persons in criminal proceedings
and different rationale of rules limiting the admissibility of confessions.
The author adopts a narrow understanding of the right to silence in this
dissertation.

It is proclaimed in the first chapter that the history of the right to
silence can be divided roughly into four stages. At the earliest stage, it
was a right not to accuse oneself, established following the abolishment
of the “ex officio oaths” used by royal prerogative courts such as the
Star Chamber and church courts. At the second stage, it was ex-

pressed in the formulation of the Fifth Amendment of the United
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States Constitution: “No person shall be compelled in any criminal case
to be a witness against himself”. At the third stage, a general right to
silence was fully recognized in front of any judicial questioning and was
later extended to police interrogation. Finelly, it was written into the
International Covenant on Civil Rights and Politicgl Rights and other
documents of the United Nations, and the right to silence became one
of the minimum protective standards worldwide for a fair trial. The
author traces the origins of the right back to Christian beliefs and me-
dieval common law of the Continent and provides an overview of the
historical developments in England, the colonial America, the United
States, Continental Europe and Japan. In the Conclusion of Chapter
One, the author puts out four points regarding the contexts and condi-
tions for the advent and developments of the right to silence. Firstly,
the right to silence was recognized only after the “duty to tell” was to-
tally annihilated. Secondly, both the right not to be compelled and the
right to testify of the accused are prerequisites for an effective right to
silence. Thirdly, the right to silence is not an isolated right, its forma-
tion and existence depends upon quite a lot of social conditions, the
most important of which are the rule of law, independence of the judi-
ciary, prevalence of humanism in the leading ideology and regular par-
ticipation of independent, self-constrained lawyers in criminal proceed-
ings. Fourthly, the rise of the right to silence is a milestone of human
civilization with each stage of its developments representing a step for-
ward of the criminal justice system.

Chapter two delineates minutely the basic rules concerning the
right to silence in major legal systems. The author summarizes differ-
ent rules into three categories. The first consists of rules relating to the
exercise of the right by which no person can be compelled to incrimi-

nate himself, among which the right not to answer police questioning
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and the right not testify in court are the most critical. In principle, no
inference can be drawn from the refusal or failure to answer or testify,
and no comment is permitted as a result. Secondly, there are rules of
waiver aiming at encouraging people to tell and that of immunity forc-
ing witnesses to testify. The third category is a combination of protec-
tive rules ranging {rom warning requirements, rules concerning the as-
sistance of lawyers, to those of preventive measures and remedies. By
comparison, the author comes to the view that the rules relating to the
right to silence are not only different in four respects between the com-
mon law system and the European system, but also between the Unit-
ed Kingdom and the United States in five points.

Bearing in mind that the right to silence has long been a subject of
heated debate and that domestic debate over this right is largely a re-
hearsal of that in alternative jurisdictions, the author tries to outline
the mgjor issues discussed in the United Kingdom and the United
States. It is claimed that although there has been constant attack on
the right to silence in both countries, no one has ever advanced an ar-
gument that it should be replaced with a general legal duty to answer.
While the debate in the UK focused on the appropriateness of inference
from silence, the debate of the right in the USA concerned basically
with Miranda’s warning and waiver requirements. The former has
temporarily resulted in severe limitations of the right both in police in-
terviews and in court, the latter has only reduced Miranda’s impact
upon legitimate law enforcement, but the decision’s core ruling was
sustained. The reason of this contrast lies in the different legal status
of the right to silence and different constitutional rules in the UK and
the USA. . In the author’s view, the right to silence is a legal right
with sound moral basis. It originated from substantive reasons such as

freedom of speech and freedom of religion. In modern society, howev-
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er, it is regarded as a fundamental human right inherent in human in-
tegrity and an implicit requirement of the presumption of innocence.
The procedural values as one of the international standards of criminal
justice have been universally recognized. Whether it is an absolute
right beyond any legislative or judicial restriction is controversial, but
generally speaking, the worldwide trend is towards securing not tem-
pering with the right.

The Chinese law as it stands now does not include a right to si-
lence. In fact, it imposes a duty on the accused to tell the truth. Fail-
ure or refusal to tell, or telling a false story has always been taken into
account when determining the sentence. This position of Chinese law
is a result of a combination of factors embraced in the political struc-
ture, social ideology of individual rights and traditional culture of the
Chinese characteristics. It is argued that the right to silence is neces-
sary for the Mainland China both to promote procedural fairness in
criminal cases and to keep people’s confidence upon rule of law. Be-
sides, the Chinese Government has signed the International Covenant
on Civil Rights and Political Rights as well as other UN documents, e.
g. the Convention on Children’s Rights, in which a right to silence or
not to incriminate oneself is explicitly guaranteed. There is no excuse
for an opened China to refuse to discharge an international obligation.
Although quite a few obstacles do exist in the way, there are lots of
circumstances favoring introducing the right to silence into China. The
problem of feasibility should be seriously considered while choosing the
specific rules relating to the right. Three different legislative schemes
are proposed at the end of the fourth chapter, with detailed explana-
tion for the first one, which might be the only one that could possibly
be accepted in the near future. The author calls for taking more active

measures to facilitate the legislation and enforcement.
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