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@® Cf. Michael Niethaus, “Administrative Law”, Collected in
Wemer F. EBKE & Matthew W. Finkin (ed.), Introduction to Ger-
man Law, Kluwer Law International, 1996, p. 95.

® Cited from P. P. Craig, Administrative Law, Sweet &
Maxwell, 1994, p. 698.
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Foreword

In recent years administrative
lawyers have come to realize that ad-
ministrative contract, to the accompa-
niment of theoretical controversy, has
been accepted as desirable administra-
tive device to enforce public policy. A-
cademic interests in this subject have
also transcended national boundaries.
To our regret, however, research in

this respect lags behind the practice es-
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pecially in the PRC as compared with the western countries. Con-
siderable concern therefore should be expressed at this subject for the
purpose of “steering its course”. This book can be regarded as a

striving for a comprehensive account of such matter.

Part I General Theory

The focus of this part falls on legal ideas and doctrines in-
volving Administrative contract which are undoubtedly a major
theme in administrative law. All aspects of legality and effec-
tiveness of the use by government of contract powers will be
tackled here, such as how to draw a hard and fast line between
administrative contract and private contract or administrative
act? How to reconcile its flexible feature with the rule of law?
Why constrains to be imposed by procedure? What contractual
arrangements in term of right and duty to be taken? and how to
remedy? etc. Finally it will be concluded by proposing a theo-
retical framework for the construction of administrative contract
system in the PRC.

Explanation is imperative, though varies according to legal
approach and tradition, as to the sense in which the term “ad-
ministrative or public contract” is itself to be used in this dis-
cussion. On this point my own definition is almost identical
with that expressed in German administrative law. That is, ad-
ministrative contract refers to legal relations governed by ad-
ministrative law, in contrast to contracts governed by private
law. The fact that only under agreement of all parties con-
cerned will administrative contract take effect makes it distinct

from administrative act which is issued unilaterally.
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Historically seen, administrative contract was the product
of changes in administrative institutes and functions. It is well
— developed for its advantages over traditional regulations. For
example, administrative contract, as Michael Nierhaus pointed
out, “is a flexible device suitable for atypical cases’@. And the
use of dominium power, in T. Daintith’s words, “can facili-
tate short — term experimentation with policy choices and obvi-
ate the need for legislative authorisation”@. Meanwhile, legal
problems can occur as a result of the use of administrative con-
tract. The main problem we are faced with is how to bring this
practice into the framework of the rule of law. Any potential
conflicts between them are highlighted. And feasible means for
solution of these conflicts are proposed.

Administrative contract can be concluded either between
public authorities of equal status or rank or between public au-
thority and individual. Correspondingly, administrative con-
tracts can be broken into two groups: one is co-ordinate con-
tract (koordinationsrechtlicher Vertrag), the other is subordi-
nate contract ( subordinationsrechtlicher Vertrag ). Recent
practice shows that the unequal footing between public authori-
ty and individual shows a tendency to raise some questions, like
discrimination against individual or contractual arrangements

improperly beneficial for public authority. Therefore, this

@ Cf. Michael Nierhaus, “Administrative Law”, Collected in
Wermer F. EBKE & Matthew W. Finkin (ed.) (1996), Introduction
to German Law, Kluwer Law International, p. 95.

@ Cited from P. P. Craig (1994), Administrative Law, Sweet
& Maxwell, p. 698.
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should be noted and has attracted legislative emphasis. To sug-
gest, as is always done, that procedure is to serve, effectively
and efficiently, the purpose for protecting the bargaining power
of individual against abuse of privileges of public authority. But
this is not to say that co-ordinate contract is less important.

For want of operation of contract for purposes of public in-
terest and public administration, contracting authority should
be granted a great, though appropriate, number of privileges.
Examples are the power to give instructions as to the mode of
carrying out the contract objective; power to impose sanction
on those who have broken the contract; power to terminate the
contract at the requirement of public interests. But in the last
case, to preserve the financial balance of the contract, the in-
terested parties are entitled to indemnity from the government.
Since the achieving of contractual objective, to a large extent,
depends on the attitude of contracting authority towards its
contractual obligation, from the perspective of contractual ar-
rangements, in order to enforce contracting authority to per-
form its obligation, individual should be granted rights to re-
quire damages or sue to court for enforcement when the con-
tracting authority fails to do so.

Since administrative contract is subject-matter of adminis-
trative law, any disputes in this regard lie within the jurisdic-
tion of review organs in case of administrative review or of ad-
ministrative court or division in administrative litigation. Of
course, access to other remedies, such as consultation, media-
tion or administrative arbitration, is also permitted. But it is

far from saying the structure and operation of the subsisting ad-
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ministrative review and litigation systems is problem-free to
solve disputes involving administrative contract, the Adminis-
trative Review Law, though adopted not long before, and Ad-
ministrative Litigation Law are subject to alteration by the in-
troducing of special rules for administrative contract is just a

matter of time.

Part II Empirical Studies

To further understand administrative contract, a clarifica-
tion on case by case basis seems in order. 1 have selected for
case studies two types of administrative contract of great impor-
tance in this literature. At one end of the spectrum there is pro-
curement contract representing the mix of both administrative
and civil relations (Mischvertrag). At the other end is YANG
YE agreement in public order which formulates pure adminis-
trative relationship. Research in both cases could be put to good
use in analysing administrative contract. Accordingly, the is-
sues now under discussion definitely have their practical as well
as their theoretical significance.

In modern society, regulations by contract, or as T.
Daintith puts it, “the new prerogative” is a characteristic of
public procurement. Since the government’s commercial busi-
ness is now so vast that government easily use its economic or
bargaining power to achieve social and economic policy objec-
tives at regional or national level. Then inevitably there will
formulate some administrative relations in procurement con-
tract. The British experience may shed some light on the de-

bate so far involving this subject matter. This is worth
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analysing with T. Daintith’s theories. Even without the afore-
mentioned element, some “public law ” factor may also be
found out in some procurement contracts as required by their
enforcement. Either of the above facts provides a part of reason
why we may regard procurement contract as administrative
contract. Moreover, another part of explanation, though not
too confidently, is given by the “ administrative” feature of
award procedure characterized by the procedural obligation of con-
tracting authority to all bidders. Research in this respect will supple-
ments our understanding of the regulation and controlling by proce-
dure on administrative contract we discussed before.

Thereafter, YANG YE agreement in public order is anal-
ysed. It must be noted that this type of administrative contract
has been the object of sharp criticisms. Amongst them, more
seriously and importantly, is the attack on the legitimacy and
legality of this agreement on the ground that since there is no
legislative authorization, this practice would undermine a fun-
damental concept of “the rule of law”. If this criticism were
correct, the legitimacy and rational embodied in the theory of
public choice and the practice of the Citizen’s Charter in UK
would be undoubtedly challenged. But I would rather take the
view of administrative contract, considering the compensation
by police for its non— action to be the result of consensus with

individual rather than to be that of applying compensation law.

YU Lingyun
Chinese People’s Public Security University
December 1999
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H.@

@® (8] B#A: (T8 R4HBARPEF), SA, £F, X
¥, 1988,

@ Cf. David Foulkes (1982), Administrative Law, Butter-
worths, p. 349.
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@ Cf. Peter L. Strauss (1989), An Introduction to Administra-
tive Justice in the United States, Carolina Academic Press, p. 285.

@ FRIzH: (RBFHE), 179K, &%, PEAEXS
ARk, 1989,

® Cf. L. Neville Brown & John S. Bell (1993), French Ad-
ministrative Law, Oxford University Press Inc. , p. 193.

@ SRHHFL: (REB—-ANZFFEFREER), L (47
BEEARESLRE), 221 R, G, EERFEFABBELR
£, 1979,

© AR [8B] BHF: ((THRHYHERPELE), 67 R,
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