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V-SRI bR S0 bR A ok e A 9 [ i R SUIE MR 2 0 A i A8
BERAE T RANEL.,

Fevk X 2 EVF Al BE R T H05 R T il A SCREZED 9 2 Fxhx
SePUHEATIR, . XRR TRPR  EH R, JE IR S v U R E R
AT, ALSURIEE T B 0 — A T © « ¥ IE FEAS T 3t o %
G oA TR L L B ST iU A R, AN SCULSUR AR SE BESR X 2 7 1/ ] o BE
HEAT T T A o A G TR R I A IR, HE IR A B, H b
dLik , AR FAERTE Ui O T 440 @ il S8 75 1 42 78 10 A9 AT U
PRALH

s, FARPIAEH 2 EGIR T Z TR 8 5 A AR

* 83k . 3% (Amanda Shanor) Al A E ¥R+ KXEAE FOPRSE¥T0)2006 £ 4
314 3, % 126 T,
o THEX, EHNEEAE 1S AEEALHATAL,
[ 1] Edwards v. District of Columbia,755 F.3d 996(D. C. Cir. 2014).
(2] Craigmiles v. Giles,312 F. 3d 220(6th Cir. 2002).
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RE 2 IR T % BE | Bl LB AT (A A4 VR oR , RO 2 il JE 1 th
VAR, AR, AN E VR A il BE R S MLE I R4, RS Rl REAE S B 25 Bk
REL2)

PRI 2 BT LB S BUR VR 8 e, 2l B 20 4 30 SEARE, %
B HISCIUSE | A REXT e PF AL 2E AT & B A RI0E o 4, XA IR AR R TE A Y
FIREHE [, X — 332 A0 ) 35 U T 2 S ARl B

TE 2 AR BB B4R B, JE AR T PR B Il sh ML A T B i
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[ 1] Cf Slaughter-House Cases,83 U.S.36(1872) ;Bradwell v. [llinois,83 U.S. 130(1872).

(2) ZEHTHESUXAMEE, LR PHLNENPZERAAAXBSES RENEFH, M0
SHMEFHATREFEXZNH WA F ML, % I Frederick Schauer, “The Boundaries of the First
Amendment; A Preliminary Exploration of Constitutional Salience™, 117 Harv. L. Rev. 1765 (2004 ) ;
Frederick Schauer, “Out of Range: On Patently Uncovered Speech™, 128 Harv. L. Rev. F. 346 (2015);
Frederick Schauer,*The Politics of First Amendment Coverage”, 56 Wm. & Mary L. Rev. 1613 (2015);
Amanda Shanor, “The New Lochner” ,133 Wise. L. Rev. (2016) ., E 37,2 % % Wik (485 £0]) 417
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S FBIRECH T4 KB A2 55 38 %5 10 T LA SR e KR A L 1) 20 HE
48 30 SEMR , BRBE A SE T I8 TR0 3 50, i L3R T FLSE AT T2 58 & h A9 8
B OEIF M BN E I RS A I (2) [k, U Rl R B2 A A R
PR X — R R B Bk B ek R (3)

RT3 20 4E3F A5 ESE AT LAIERA , RN C 2 Hahig 7. s —
1 TE R+ DS IE X H M I PRARBE A 2 IR I E R TR E
Gy HE, ETE—BER ELEEM, BT FIE A M ARENPE (M2
FrHL R AR PEAR ) PR GOk R 2 TS 3 A 2 L, 7 E—RAE
K, TS RN EIREE, MESAEZARFEEN ) i, ERIEY

{1) SeeLochner v.New York,198 U.S.45(1905) (# % %, B8 T Ak Ttk if B th &tk
%) ;see alsoe. g. ,Adkins v. Children’ s Hosp. ,261 U.S.525(1923) ( J & T % T 138 & & {& & A A7 # #
5% ) ; Adair v. United States ,208 U. S. 161 (1908 ) ( B F 5% # 3 $ of 4 — ok M 4k 36 N B HE 2R 1l 0 N %7
ITHEHTA FEAMXTAEETUEL) AT EEHGXET RHEARSEFARFTRERT M
MEEHFE BREEESFTURUEE, tLiv & Dent v. West Virginia, 129 U. S. 114(1889) # , 7 #
EREMSG —FEREE THE, ZEREREATRAIMN LA BSNFTE, LEARXRETE
R, ERRETRFES SR EMNHVEK, #4h,E Hawker v. New York,170 U. S. 189(1898) %, 3
KEARE TG EE BAAEEVHALT EETLERRTNCEEN,

(2] W.Coast Hotel Co. v. Parrish 300 U, S.379(1937).

(3) XFENSFETLROGFE SAEED LR T TR 28 F o) A £ £ 5 E &P AL,
% [, Lindsey v. Normet 405 U. S.56(1972) ;Dandridge v. Williams 397 U. S.471(1971) ; Peter B. Edelman,
“The Next Century of Our Constitution; Rethinking Our Duty to the Poor”, 39 Hastings L. J. 1(1987) ; Frank
I. Michelman , “In Pursuit of Constitutional Welfare Rights:One View of Rawls’ Theory of Justice” 121 U.
Pa. L. Rev. 962( 1973 ) ; Frank 1. Michelman, “The Supreme Court, 1968 Term—Foreword: On Protecting the
Poor Through the Fourteenth Amendment” 83 Harv. L. Rev. 7 (1969 ) ; William E. Forbath, “ Constitutional
Welfare Rights: A History, Critique, and Reconstruction™, 69 Fordham L. Rev. 1821 (2001 ) ; Goodwin Liu,
“Rethinking Constitutional Welfare Rights", 61 Sran. L. Rev. 203(2008) .

(4) ZFNAEHET XM AW ERERTLE LT LE ¥ £, Valentine v. Chrestensen,
316 U.S.52(1942). EE 20 & 70 £, ZRA FHAHLEF R HTEERFPOHEE AR E
HEAT E AN F] % F A&, £ L Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council , Inc. ,425 U. S.
748(1976) ; see also Cent. Hudson Gas &Elec. Corp. v. Pub. Serv. Comm’ n,447 U. S. 557,563 (1980) ( %
FRALERFERNERRP"ESEZL TRARRORX L ELARY —8H8), EwRfoitt
— AR, EER20 L0 ERR(E-—BER)RBEAKRLLFEHNFRT . See C. Edwin
Baker, “ Commercial Speech:A Problem in the Theory of Freedom”, 62 lowa L. Rev, 1,4 11.22(1976) ;
Shanor, The New Lochner, supra note 4. Cf Sam Lebovic, * Free Speech and Unfree News: The Paradox of
Press Freedom in America(2016)" (% 7 ¥ & g ib# £ R M & &1 7 @ 47 5 ) ;Jeremy K. Kessler,
“The Early Years of First Amendment Loch-nerism” , 116 Colum. L. Rev. ( forthcoming 2016) — 3UA % #
—BEEATHEXRRE T HEI0EREWFA,
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—IWK FFBE H, Bt w ¥k BE T 35 9 % 4, VA #F Expressions Hair Design V.
Schneiderman —% , KR, 5 —1& IE ZXHE H 5 WCBUR & 2% 1915 1 16
FEvEMERE (1) K00, TR, RETE (2B ) LISE—B IEE K, 1
i 5 o I T 0 o o A ML R B A L 2 ) e A, (S T LR B )
APRRFLE G BATF—On, bR B 37 84 F W E N RIESR AT
TR J ™ L % R SR W B —— %) B okl e e LA R0 e B el AT B R
Ped3) HAET, LIF W B f R, PR 57 MU 0 VF A stk — i, Bkl
AL —3,

5 ERIE, DS+ DO IE R 25 B i AU e, i 28 3 30 i & & Bk AR
ROk MRE (4 A A, BEPRE4% LLSE 1 I 24 7 5 2 il A1)
AL A, BARREORAPE R EEZ 5 ) (BB E R F SR REAL,

(1) ZEMFRXEZAET EREFEMBE LA RBE R FEANRM S5, XHEHBH
WA B AT A L8 B A, TR 6 Kt #4# Bl k£ #. % L Expressions Hair Design v.
Schneiderman,808 F.3d 118 (2d Cir. 2015 ), cert, granted, No. 15 - 1391,2016 WL 2855230 ( Sept. 29,
2016) (mem. ) .

(2] Int'l Franchise Ass’n,Inc. v. City of Seattle,803 F.3d 389(9th Cir. 2015).

(3] Seee. g , Am. Meat Inst. v. U.S. Dep’t Agric. ,760 F.3d 18(D. C. Cir. 2014) (en banc) ;R.
J. Reynolds Tobacco Co. v. FDA,696 F. 3d 1205(D. C. Cir. 2012) ,overruled in part by Am. Meat Inst. ,760
F.3d 18;N. Y. State Rest. Ass’n v. N. Y. C. Bd. of Health,556 F.3d 114 (2d Cir.2009).

(4) HYM ABRPU(ETEBER)EHFEARAKENRRBIREEFRTHE, 2L e
g, Young v. Rickets,825 F.3d 487(8th Cir. 2016) (% — {4 IE % o % + 19 45 IE % x4 W 49 &b 7= 9 7 3
47% %) ;Hettinga v. United States 677 F.3d 471(D. C. Cir. 2012) (45 P &R 4 o £ % £ F K N, 4 4
) & 4 22 A 4| ¥ 47 W &) ; Craigmiles v. Giles,312 F. 3d 220( 6th Cir, 2002) ( {48 S JF (£ IE % 12 & 7 %
PRAP IR, X e 3K Ap A 46 8 T 3% $147 % 4 ) ; Complaint for Declaratory and Injunctive Relief, Vogt v.
Ferrell ,2:16 —0" - 04492(S. D. W. Va. May 19,2016) ( { % + /1 f iF % ) i { # Sk 4 1] ) %t # 3 R 447 A
# ¥ #9 % # ) ; Cornwell v. Hamilton 80 F. Supp. 2d 1101(S. D. Cal. 1999) ( i 3 52 fff # IE % 2 % bl & F
ERPEN, HERHMLEFTHENTE),

[5) AE FHKKEEAAHEXWAMEIH, R OEFUHFAZEFFFREARTSE
EWEEFRTEE T E LA MT %, % W e g , Obergefell v. Hodges, 135 S. Ct. 25842618
(2015) (Roberts,C. J. , dissenting ) ; Stop the Beach Renourishment, Inc. v. Fla. Dep’ t of Envtl. Prot. ,560
U.8.702,721 (2010) ( Scalia, J. , concurring ) ; Lawrence v. Texas, 539 U. S. 558 (2003 ) ( Scalia, J. ,
dissenting ) .,
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L, LASE — 1B TE R ANSE 1 MUAB IE 5 A o X G B/ vl il R A2 i B4R,
ARG Y T RS — M. BT F e E h @RI, hr F4
RATY RE—BERNSTHE SN T BRSNS . DS HEBERN
A DU RAE B ARG JE R B T, LA B 0 9 3 Je Mk 1T 4 P SR 00 o5
S SGR RN D H i, JEie R LA — B IE SRR 56 + U8 IR RO KT,
-3 SR 5110 B e 4 9 TR = AP EATLAZHF B s AU h , W FF SCHLE ™ 4
]k A L 2)

I, BB HEMNHEXRTEIIRE R, HE2FEHEREZ
[E) A 88 DL A28, DA T [ 5 R A L TV A D54 1 e e o £, 79 I A 25K
FIRB2EVFENIE, REERTE—BES™ET 3] fim,
TE FCABAT b A 2285V m o E T, 7 (R — M, SO0 3 — 77 ol B4R A e A R
R0 | R 75 F R, T S A I e P S ) o SR ) 5 B ok B AR X —

[ 1] See Roger Pilon,"The Cato Institutes Center for Constitutional Studies” ,in Lee Edwards ed,
Bringing Justice To The People;The Story Of The Freedom-Based Public Interest Law Movement ,2004 ,pp.
134,135 ;Bernard H. SieGan, Economic Liberties And The Constitution 113 - 14,203(1980).

[2) EWwfLAE  #HALUNHE SAZHHMEARLG T EFTFEML, BEHMPAR
F(wEbEd) MFELLESEm™H#, L Vicoria F. Nourse, “ A Tale of Two Lochners: The
Untold History of Substantive Due Process and the Idea of Fundamental Rights”, 97 Calif. L. Rev. 751
(2009), X EAHF . WREWNHBFEENFRELEBEAARNNFER-—HEE v KEZ—H%
EE ML2EMNALHBHCHFRETERNER K EL SR AHELER,

(3] Compare Edwards v. District of Columbia,755 F.3d 996(D. C. Cir.2014) ( £k F WL EH 7T
#| B £ % % &) ,with Kagan v. New Orleans,753 F. 3d 560( 5th Cir. 2014 ) , cert, denied, 135 S. Ct. 1403
(2015)(£K L E # 7 %] £ & & %), and Billups v. Charleston,—F. Supp. 3d—,2016 WL 3569534
(July 1,2016). See also Noah Feldman, “Free Speech Protects Tour Guides( Even the Ignorant Ones)”,
Bloomberg View (July 12,2016) ,http;// www. bl0Omberg. cOm/ view/ articles/2016 — 07 - 12/ free-speech-
pritects-tOur-guides-even-the-ignorant-ones. Cf Liberty Coins, LLC v. Goodman,748 F. 3d 682 ( 6th Cir.
2014) ,cert ,denied sub nom. Liberty Coins,LLC v. Porter 135 S. Ct. 950(2015) ( Z 5 i 47 4 & 9 % b %
THERTLFEFHNEH, SERBMEX).
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F149 ) AT , LB 7 T 49 A 1) ARG A 8 ke [ L 2)

FRATTIDL AN 7 o R AT ) B 2 A T ) BE ) 5 M 1) W7 (3 ) 1 £ 0
WRMZFEE X — BN TN, &8 SO 8 B IZ R
Ber (40 KT - AR RIHIH FEH5E - JE M BovF ZHAPEIR AR, LU
T ILA T SCHEATHEFIAS JE DL 5 VR FRATT X — [ B —— Ak £ ) 3k o 2 R 4 11
W—— PR AR L5 [FRE , FRATT A RB A LA s SE——k B B4 4 4 ik 42
Prig st AT Rk H A —ORAF S BFIWT (6] FRATAUEH | ™4 i1 7] 2
WEESKABAFERIE R RA, N EH2707)

FE X BV A il BE A~ WU A2 V7 25 7™ A ) A1 . BT BB 75 4R 408 2
A8 1E B BUABUR 1~ 1 DA ZEA 1o 7 450 B A9 A7 068 3 4 foa R 2 58
A ERBER . 7, BURF X AET X 26 A A C e A5 #) T

(1] Compare Sensational Smiles, LLC v. Mullen,793 F, 3d 281(2d Cir. 2016) ,cert,denied, 136 S.
Ct. 1160(2016) ,and Powers v. Harris, 379 F.3d 1208 ( 10th Cir. 2004) , with St. Joseph Abbey v. Castille,
712 F.3d 215(5th Cir. 2013) , Merrifield v. Lockyer,547 F. 3d 978 (9th Cir. 2008) ,and Craigmiles v. Giles,
312 F.3d 220(6th Cir. 2002). Cf. Cass R. Sunstein, “ Naked Preferences and the Constitution” , 84 Colun.
L. Rev. 1689(1984).

(2) EwHEEET - GRS XEXEELEFHTHE¥. % I Schauer, The Boundaries of
the First Amendment ,supra note 4.,

(3) ETHHEREAMNERFMERWREFIRAHNZAS ROAVXLFHERTRELTRENR
RE . Hi+ I (Scalia) kKiE'E H )G, KBERIATT R4, Kb L UH A LF MG EERENL, 5
W Cf. Adam Liptak, “ Supreme Court Nominee Could Reshape American Life”, N. Y. Times ( Feb. 18,
2016) , http://www. nytimes. com/2016/02/19/us/politics/ scalias-death-offers-best-chance-in-a-generation-
to-reshape-supreme-court. html. ( *f Scalia A 3% & # 3t ¥ fit xf 3k B 47 o o 3% o 1 4 ))

(4] Seee. g ,Sorrell v. IMS Health Inc. ,131 S. Ct. 2653 ,2685(2011 ) ( Breyer,J. ,dissenting ).

[5) Seee. g , David E. Bernstein, “ The Due Process Right to Pursue a Lawful Occupation: A
Brighter Future Ahead?” | 126 Yale L. J. F. 287 (2016) , http://www. yalelawjournal. com/forum/the-due-
process-right-to-puruse-a-lawful-occupation ; Clark Neily , “ Beating Rubber-Stamps into Gavels: A Fresh Look
atOccupationalFreedom” , 126 YaleL. J. F. (2016) , http://www. yalelawjournal. org/forum/beating-rubber-
stamps-into-gavels.

[ 6] Cf Jeremy K. Kessler, “ The Struggle for Administrative Legitimacy™ , 129 Harv. L. Rev. 718,
772(2016) ; Suzanna Sherry, * Property is the New Privacy: The Commg Constitutional Revolution™, 128
Harv. L. Rev. 1452(2015).

(7] See Amanda Shanor,The Expanding Constitution and the Erosion of the New Deal Settlement
(Oct. 8,2016) (unpublished manuscript) (on file with author). ‘
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) STHRFH AT R 28 VE AT BE A LB s R HoR, AT EE e
AR EZ T —A SRS BIF LA, N kR
ZoEV ] i BE A S AR EVF 25 1™ T (0] R, A ok e o) R B K AL 3 BR L/
AhEFHHE,

Z RHEEFAHENERERE TR

FELLCTE ) M IR DR 2 B ol L B RO R B oR , E BN () B — 1
ERAE BT RN, 15X —H5, FoHext AL H & BN A
SR AR E— B T R < JERE R 1)

(—)E#aw

DS — 68 T AR , S0 R 3 1) S/ ARURI 2 5 ¥ o] B RO M4, B
TR R R G 2 FE . AR RBL AR AR, R %
FLAHLY ™ ( B0 S % T ) B B LA — 1 IE R IR R T
PR R A (2) MBS T i “ I AR TN BT
“E BT RE I IR R (R A, '

“SERABAL R4 7 TATVE ELI TP AT vk M TR, bR

(1) BARARFEEXZELRSFANEAPF LKL, FFF 4L O ERKLHE: Judge
Alex Kozinski,Richard Epstein, Randy Bamett,George Will,and David Bernstein 7 # [€ I3 3 #F 2t % 7. 4
A BFRE M FE, £ e g  Bamnett,supra note 14;Epstein, supra note 14; Randy E. Bamett , “ Does
the Constitution Protect Economic Liberty?”, 35 Harv. J. L. & Pub. Pol” y 5(2012) ; Randy E. Barnett,
“ Foreword ; Why Popular Sovereignty Requires the Due Process of Law to Challenge * Irrational or Arbitrary’
Statutes” ,Geo. J. L. & Pub. Pol’ v ( forthcoming, 2016 ) ; David B. Bernstein, “ The Mainstreaming of
Libertarian Constitutionalism” ,77 L. & Contemp. Probs. 43 (2014 ) ; Alex Kozinski & Stuart Banner, “ The
Anti-History and Pre-History of Commercial Speech” , 71 Tex. L. Rev. 747(1993) . #f1éy b8 th Ry E
FH Bty

[2] Seee.g. , Brief of Plaintiffs-Appellants at 26 - 27, Edwards v. District of Columbia,755 F.3d
996 ( D. C. Cir. Sept. 16,2013) ( No. 13 - 7063 ) ; Paul Sherman, “ Occupational Speech and the First
Amendment” , 128 Harv. L. Rev. F. 183 /195 -96(2015).
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RIGFEFLE, Booh, ARLE B RF X A2 L M HAMY ™ 4 22 B 0F m] ] B2 AT 7™
A AT A A B XA Y& BRSO A IR E L 1)

UKL, AN AR B8 AR, A WA ABR AR T A SR 4 B % ol
PR, RATADLE X A0, B , R VFIRBUZ IS | TR A4 & Uk 35 b £t 3
MU HIR” XA FIR7 5 W DA ¢ F e E B, B, Rl e
Wi, XA R B 2 RS 22 R 2 B B8 5 T —— R R B R IR A BRIRT | Y
RREXTH, BRE, NBELUEAHTORE, XM E S Fik" Z KR, 5H
fis thE ", Lot ZHERAM L M E, 5 F k" Z M RRZHLAR, i
B GIX SO 7 B B, AR AR R B AL AR I . KVE R Be R B vl
REH R MM E 5 QWML M Fie A " A H IR L2)

PR AR AT & BT, F R MR N Rl H A X R, AR
DRI AE A T . REBRGE &S, E L& T NSHE R Rk
FT Bl , HRAE SR — 18 LSRR RVE R 2 40 (40 SR L e i AR e, AR 4, 270
BLSE P RXRRR) ) o SXHEA F SR T A RS s A SR BL i &
Il B e i TR UE 2 LA ( 96 22 AR B T I F18) s A VEDNIE Ay
IR BTV TR SL TR 4 28 1] X ZHE AN FUE R BI R SE ; R TFIES R
ZEWT L B RiAR L RO RLAE 51964 4R S ( RABUE R ) 56 7 2 o 0 B MR 4K 1Y
HE

APUL, CHIRT ARARTE, ABE AL, 51— B ER T L E B
AR L3) IS K B —UIEEL ik 24,

(1] Seee. g , Sherman,supra note 25. See generally Claudia E. Haupt, * Professional Speech” , 125
Yale L. J. 1238(2016).

[2] See Robert Post & Amanda Shanor, “ Adam Smith’ s First Amendment” , 128 Harv. L. Rev. 165,
178(2015).

(3) Seee. g ,Mark Tushnet,"Art and the First Amendment” , 35 Colum. J. L. &Arts 169(2012).
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