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MEEWTETARKAT N, £EZEAERE AR EHARRARZ K L
% (actual damage), B FrZME (flan, BEZH), FAEAHE (Ha,
HEMAR) RAERER, MEHHIA T T REREANTHETREE (=
EHE). 1996 FXEFthLi (FERAHERRKME), HFLBERFTU
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WINDOWS vs. LINDOWS

BB

/R« e kAR MM 7] (Microsoft corp) JEtHt 5 PC HLAK(FH & 19 %
S IR E 1981 4R IBM-PC HLFF & BERAE R G 8T MS-DOS & HI7EE LA
{2 IBM-PC ML R AL, (ARE MK A A B H 224K, Microsoft 5
IBM EFEFZ A TS T 1991 4F, IBM 2 & FIE R A Gl bk T 51
HRAFMEMELFR, (BPRE IBM 2 Al 55K A d 8 A 1E R MK mI it
B AR FFE R S LA TEME IR R, WA 7 M7 i 46 S R gL
£ (MS-DOS Fl Xenix) , #AEHEKM (B 1 REG Windows £51) |, N HERLT
MS-Office %, ZWA BT E AL, FXHTRILK BEELLEL CDROM 7= .
1992 4E | KA A KB Fox 24 w], HME T AR KT 5, B A B K
TR “EXT".

H 20t 80 AFARAR LA, KUBELERAIME (Windows) FRLEBEE T AKX
N EIRAT L B 4007, Windows B2 A1~ A HL IR HERAE RGE R SR —d i, 1991
M OFEMIRFERRFAMAME R - FR 2K (Linus Torvalds ) By 42
AR TE L AR [E RS — BN NI, & =450, Fmird TIT
BT —EHEE RS, JFREHC WA/ HAL A Linux, Linux 56
B RGN E KX AT, Linux 574 R LETS &8 15 28 ARTFHC, AR AHS AT
DL Linux B ERISIT & iX MRE RS, TR A KR o3 IR L AR e T3 kAL
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%, AEARITE, FrEABRERERAE R G MA IR A bl — KT LU A .

Linux —[a]{tt | JFECA 9 EMEA Rl 2 6. WA 7 58 AF i 5]
T RARA R Linux ANt — G il R Z a3 a9 e dl . BUAS T RSk, W]
EHAAER K, FIUEY, XFREE RN, &0 7 H4E% 3, Linux AH
BAEBHAEAK, REEHH K, 8 R EHEA 78 Windows 1.

fEX—T52Z T, MEHZ A (Lindows. com corp) {EM L, 1FE 20
Linux #{E R Gk, X228 WMARA R o A%, 2K Linux $8:4E R4
zeitihigte, A AEACH Windows 1A JI5a X F, B RGN Windows
AT, WHELATUEL,

{2y w]— () LA b ACGERR Tl A, B XF Linux B9 9kAR H RS 2 21K,
PEHLIR Rl , Tl 2 W) A5k 58 4 X T ) SR 2 R it , sl O, Bl
Bir, MEZEAFMALE, MECA R BE LR REHIRIE % A B F7 Windows
Ao RFHRZHT A E] .

ERRIFIA R, FIbRIZAAURIR (b 3 2 i broi I 4 doe i FH ) o 2 e B0
PR IGR 4, e — B8 T, #l A2 A A s R,
E R SRRk . X PSRk v, — B mtn AR E 2w
PRESIRIL,, WTIEWE TR A, Ak, SHBRIT, ANmEahdd, o
BT, REREICHsl T ah, 5 X — 0 HE SRS 0% OC BETE T UE W 5L 1 i
PREZ OB dE AR, R 2 T RERAL) .

FESRER AR E RS, WA e iz RlX g, mikpcfdt 7K
RHUEYE, LAHIERA 7E R 2 W8 Windows 4B R RIFRLART, Windows £ 280k
AN ANEIRETERE RSB 2, EXMELT, REMRAE A
Windows fE A FIbRIG . BT 1 Windows 5 28 X, LHHEEA A AT A
R A BT A R G, (H R R 2 A 3F A RE B e A 1E 50 A F Windows 8 L) iT
A B R A A A B i TR . SRR 028 i — w2
R R PR PRI 24 B AR R S AT, BRI 2wl AN 0] LA 6l 2 ]
AV, T EL AT LAk S5 1 bR 22 0 2 ) ) R R AN ISR 45 PR, 5 Windows fETH
5 - R -

e X 700 X B i 377 A o KRl (9 R AR BT P, Windows 7E SRR A
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] I S R e 76 L 2 /1 A e i P 1 R e CEAART, SR
R ORGE TN W) AR Z 0T 2 ) B i) SR B . PRI — P R A A A R R — 0
i (Y38 FH A PRI, 3 Be b 201 1 e W8 1™ d RN . fEARE d, R ME
HI1A] 5 Windows FIT4E (7 it 2 LA D R 5L A9~ A i R 45 .

WE T iR, BT AR A B M B %0, BT E — SRR
R ELMNHER A AR TEX BB, B4t A ] Bk
E— RIS LA gol O E AR, B EE R8Tk B
R IR A, WA b Al LA R8T 9 A0S — Al s, R ASGE
[l AN R, BB 20X A b R A B Rl P 2 R TR T g s AT
PAHIE XA R AT R 46 R LR 7=, AN 5 A fo] — ol A (] 880 199 7= &

FABCHY, A0SR — A fbs T DA [R]85 AN a]JE, 1 A B 1] 25 55 — 4[] A
IBAXA RO 2 EUA M AR, BHET, HECLit g E
FAIF 2SR 7=y, AU bR SR — 2 ah B R Rk Fln, B
VEAR” WTLAMIE B AR AT, MARRRZHE W8 THE”", Frid
“PTEI VLA XA AR O AR — AN E A FR, AR EA RO,

HAAE T “BralleAl” S5R—-Fm kAR, mthS iRy
RAER, AN, “fak™ ol IEZEE RS IRETUE”, miAGeRZEH
wE AT, LA, R AR RHER F R dh A, (EUEE T
HOFAIE “FEA" TR, MR “fEET 50 KRRk,

TEARME R RS, MZE A Al BFFR, Windows B “ B a] JEAR” —
FE, S2nUh S AU B E R A E R G AR, IR B YA AR X
Fhididk, FR Widnows HEEIMIZE 984 “IRIETHE", MIABRIIZHE# R
fia™, BrLAiE %% & 08 A 48 Windows 54 A Hi i B T2 5 it $51F & 4¢ %6 ) i
¥, MBEES KR M ANEBNEERFmMREREEK RER. TLL,
Windows F B B A A HL i B A 34E R a0 @ & PR, e & HR A
) A a4 E R4

MM A N 1RO w3, 5 FHISE A "l LA~ FEX L7
fEMH “Windows” —imlIf BOfE . Filan “SEHR” (APPLE) HLUBRZS wlFl “ i
)R (XEROX) SEZEDHLZ 6l F7EJLH4E AT {E 2 % H] Windows 48 FR4> A i
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A mAEERS ., mH, A WS HEH “Windows” —ia] ik
MARREE R IRERSE. H TUEAX — 8, WEHA 6 E R ML
Al JLAE T R 55 —AK Windows BYTT & HBEFEIE, JFERERZ |l A C R ™ &
0 A 5 e B i 5 A AR

AR B2 w0 R RS, RO R BRI, BR T R W R A,
AL K 2E TR T E A NIE S FHEE, ER LRI “Windows” —ial 4K
Pl g & L, XA E RGBT A, (A5 T 26 S A SR, ek
B b 8 e o X “ Windows™ — 18 (Ot FE, S ME5HE.  “ Windows™ —
) MK B A B R N HL B R O S T A R e A PR, e B O AR e
M A ) 308 FH 4 9

EBERAL, W EAMLE, SRS K, BERESREEH, RN
ALG R T IR A R 09 56, AR E TR Windows i Linux I #9.0
TH & B AT BRI e e A e P Y S R X AT H R AR RIS R,
HARBHEYR, 2004 47 A 19 H, BERARISKREH AR ARG HY, Fx
AU E IR, L% T Windows RIRAIRALZ F, BRI KT N EAR
RENRFRR , Ak, $E AU A TR A Ak, AR Bt Al R OGN H
AL R B A S 4% AR 2004 4E 8 H 31 H, MEITARNEX KA N Lin-
spire. com, M, 37T 5 O TE A9 RO 2 W] AUAR 22 3 23 W) (9 @ bR 22 e
FTmET )5,

BIRIX I E A VLU B AR 2, HUBCR — 4 B An T Bl AR I 28 B S8 1)
GNETRTIE, EARPEE S S FRAESTET Windows 2 &2 —TMEF1T
N HL il P S A AR G 38 T 2 P 56 [ R A i 2 1 (o P ™= o il ) 44 P 1
HFEZE SRR, HEEHEZ RN 7B E2H, R —ZK 2 @ a]
PIE T R B SR bR, A8 4 oAb A RS A RE A <
W KASFRE TR, — B, P MU R A0 5 IR 4 A 4
1M 5 2 b 2B W e i T 3%

(ELR, SRR AR I M — B g L 1 4 B 09— 2 7 6
RIbR. BN, “FER" B—FoKRAE B FR, BT — 5 s R
FKABREM “SER" fER AR Ris, B, —FKBmAaHarL
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ARBRSREIR

SR IR IR R, A — A R PR BB AR 22 B 2 ], TEAR R
IR S PN A S TE T Windows S22 — 8 FRAS AR g B At i
BAERGHEH A PR (generic name) . B % XUy A f] £ 31X A ) L 2 28 A8
PR, A2 T i 0% R R A 20 B AR AN 6] S R v R

LA 5% [ R b i A Qi B I, R bR AR 32 ORAP 0 B2 AR (] T O i
TMEHR, BT FREEMEK, TEAZTEEMBEHRYP, W
“Computer” 2ZFHUIK ™ a7 A5 2 4% 1k 0 A5 28 7= o ) 24 R A s
It LME A €iolk 254> A Computer (L IGAYRTAR, #8232 556 H i dnik A9 44
. B AT RMAEAFR (descriptive name) , HUIAZEFE “ Windows”
ZT AR R R R, MORMERTR L AR B AR R
B (secondary meaning) &, ASZFIEAREARY . 4W, MIKARIEREE
Al Eghr R T Windows FibRiS 9 28 g4 g, [ PAE TiX e — i ik 24 FK
1M M B A A w1 B TR0 UE Windows 2R BE P IRG TE B E X,
WA, K T4 Windows 7ETH 2 & ARG 2B L, MBHEA THUAZ R
I, (el EREE LS, REMIBEM T Windows #ifR. 5 =% %
JERRTEAFR (suggestive name) , FEA “lee” Z THEfardil, W58 PE 4 PRAT
B PR O R SR E I B B R A O S ORA T R R A
PR PR (arbitrary and fanciful names) , 41 “Apple” Z FHK, *Kodak”
Z TS, MR K E bR R s R0

5 [E] b 2 (R = o ) 2 AR R W) 26 7 o AR, HEEAE
Z—EH T B IEZEWT . AR —ZK A B aT D AT AR A O A
wibR, A2 At B2 AN BE R CHBN T RS FR A A, — B,
WA I FARIX Z I w5 2 B MR I T . (R, SR
R B i ANEE LR A — b = i 930 T 24 B E R 0 — 2 = ah U R . HLdnise, 3
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SRR IE RS, AR — A P e R B R R SRR <R
fEH H OSSR R, HE, —ZKA A /AT LAEN PR A C
RISt R RR, AN A0 R MUBN A H], XFEMOF A2 BRI

fEARZ g R EE A Windows 28 10 1 A i P JE 9 i 54 R 46
(i 2 FR, B g R XA B 50 P e iibr, Hpl ok LikAhit.
il Ak 22 72y W) 8 A BE LI E P Windows £ 28538 AL ( genericism ) , S06% 1f
5 o s w) ) AT E B A fria . 1 Windows J& 75 £ 28 #0811 )
BEARZPIHARMY, HETT AN AR TAEM— ek, B8, £
Fl G BRI RIUR I AR TR T L, K 2 W) AR 22 07 2 W) 35 AR JE 7R AE iR 19 KL
B, iR E, WAL T4 TR AL MR R R AR 1%
W LU, XATAREE XU RERS 1 M R e e 1,

SIFFIR

Microsoft Corp. v. Lindows. com, Inc.

ORDER

On March 15, 2002, the Court issued an Order denying Plaintiff's motion for a
preliminary injunction on the grounds that Microsoft had only raised “serious ques-
tions” about the merits of its case and the balance of hardships did not tip sharply in
its favor ( Dkt. No. 64 ). The Court’s preliminary ruling analyzed the validity of
Microsoft’s “ Windows™ trademark and concluded that the * roughly equal bodies of
evidentiary support” prevented it from granting the preliminary injunction. In the Mo-
tion for Reconsideration presently before the Court ( Dkt. No. 67 ), Microsofi
contends that the Court applied the wrong test for genericness and further argues that
it misapplied the evidence submitted by Lindows. com.

Under the Local Rules of the Western District of Washington, " motions for re-

consideration are disfavored” and will ordinarily be denied unless the moving party

6



HRREFREANEET S
WA AN B R B A K

sh;)ws_ “manifest error in the prior ruling or ... new facts or legal authority which
could not have been brought to [ the Court’s | attention earlier with reasonable dili-
gence. " Local Rule CR 7 (h) (1). Microsoft’s motion is brought under the rule’s
“manifest error” standard, as it claims that a *fundamental misapprehension of the

test for ‘ genericness’ led the Court” to an incorrect conclusion. Pla. ’s Mot. , at 1.
|. TEST FOR GENERICNESS

The Court cited to and applied the Ninth Circuit’s test for genericness; “A ge-
neric term is one that refers to the genus of which the particular product is a
species. 7 Order, at 14 [ quoting Comm. for Idaho’s High Desert, Inc.v. Yost, 92
F.3d 814, 821 (9th Cir. 1996) |.The Order also relied upon several cases from
the Seventh Circuit which applied an indistinguishable standard: “in order to be ge-
neric ... the word in question must serve to denominate a type, a kind, a genus or a
subcategory of goods. ™ Order, at 25 [ quoting Henri’'s Food Prods. Co. v. Tasty
Snacks, Inc. , 817 F.2d 1303, 1305-06 (7th Cir. 1987) ].

Microsoft argues that Lindows. com presented no evidence showing that the con-
suming public understood “ windows” to refer to the class of goods commonly de-
scribed as operating systems, It also contends that the Court’s use of Seventh Circuit
case law “conflicts directly with the Ninth Circuit test which requires that the alleged
generic term ... be considered as a whole and that genericness turns on consumers’
perception of the whole term. ™ Pla. s Mot. , at 2-3. The plaintiff’s argument, how-
ever, misconstrues the Court’s synthesis of the case law from the two circuits.

As demonstrated by the quoted sections above, the Ninth and Seventh Circuits
apply a test for genericness that is for all intents and purposes identical. The Seventh
Circuit has gone further to explain why an “adjective can be a generic term when that
word is part of a common deseriptive name of a kind of goods. ™ Henri’s Food
Prods. , 817 F. 2d at 1305. Thus, the Seventh Circuit held that “light,” and its pho-
netic equivalent “lite,” were generic words when used in reference to beer because

“light beer” was a generic name for a type of beer. See Miller Brewing
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Co. v. G. Heileman Brewing Co. , 561 F.2d 75, 80 - 81 ( 7th Cir. 1977 ). The
Seventh Circuit used this analysis again in Henri’s Food Prods. when it concluded
that “tasty” was not a generic term because “ ‘tasty salad dressing’ is not a kind,
sort, genus or subcategory of salad dressing. 7 817 F. 2d at 1306. By example, the
court contrasted “ French dressing,” showing that “French,” unlike “tasty,” did
“serve [ | to classify the noun to which it is attached. " 1d. ; see also Mil-Mar Shoe
Co. v. Shonac Corp. , 75 F.3d 1153, 1160 (7th Cir. 1996) ( finding “ warehouse
shoes™ 1o be generic).

Microsoft also contends that the Court should reject the Miller Brewing line of
cases from the Seventh Circuit because they conflict directly with the Ninth Circuit’s
approach of determining genericness of composite terms by examining the term as a
whole rather than its constituent parts individually. See Filipino Yellow Pages, 198
F.3d 1143, 1148-1150 (9th Cir. 1999) ( rejecting arguments that a combination of
generic words yields a generic term and discussing cases where the court analyzed the

LENNYS

terms “ Committee for Idaho’s High Desert,” *California Cooler,” *Self-Realization
Fellowship Church™ and * Filipino Yellow Pages” as a whole to determine whether
they were generic ). The Seventh Circuit adheres to the same approach, as it une-
quivocally stated in Mil-Mar Shoe, 75 F. 3d at 1161 ( “We have recognized in the
past that the genericness of a composite term must be evaluated by looking at the

»

term as a whole. ” ). All of the Seventh Circuit cases cited by the Court first ana-

lyzed the composite terms “tasty salad dressing,” “French dressing,” “ware-

house shoes” and “light beer” as a whole before concluding that the adjectives
classifying the nouns to which they were attached were also generic terms. In sum, no
direct conflict exists between the two circuits’ tests for genericness of composite
terms. Further, the Ninth Circuit has never commented on, let alone reje(:te(T, the
Seventh Circuit’s genericness evaluation of adjectives that classify nouns, and the
Court believes that it would accept Miller Brewing’s reasoning if it were ever

presented with the question.

The Court’s conclusion regarding the distinctiveness of the * Windows ”
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lra&emark follows directly from the synthesis of this case law. Pointing to “light beer”
and “matchbox toys” as examples consistent with Ninth Circuit law where consumers
viewed composite terms as genus names, see Pla. s Mot. , at 2 n. 2, Microsoft main-
tains that “ Windows” cannot be generic because it is not the name for a class of
products. Microsoft’s reasoning is flawed because it ignores the Seventh Circuit’s case
law holding that when a composite term is generic and is made up of an adjective (or
other descriptive word) that classifies a noun, the adjective itself can also be a ge-
neric term. Microsoft’s argument also ignores its own analysis of the Defendant’s evi-
dence, which shows repeated references to the composite terms * window manager,”
“windowing environment,” “windows programs” and several others. Microsoft’s out-
line of the evidence in the Declaration of Timothy L. Boller even characterizes each of
these composite lerms as the genus for a type of product. See Boller Decl. P 16,
Exs. 1-14 ( highlighting trademark references to “ Windows” in blue, descriptive
references in yellow and genus references in pink/purple ).

Through its own use of the evidence, Microsoft essentially admits that these
terms refer to the genus of computer software products that have windowing capabili-
ty. Just as with “light beer” and “matchbox toys,” see 2 J. Thomas McCarthy, Me-
Carthy on Trademarks and Unfair Competition § 12: 10 (4th ed.2001) (citing ca-
ses) , it logically follows that the use of “windows,” “window” and *windowing” is

also generic when used to refer to the same class of products.

Il. EVIDENCE OF GENERICNESS

Having clarified the legal analysis relied upon by the Court in its ruling on the
motion for a preliminary injunction, it is worth revisiting briefly some of the evidence
with a sharper focus.

Several news articles that pre—date the introduction of Microsoft Windows as
well as the first attempt to register the trademark include references to “window manag-
ers” and specifically point to Microsoft Windows as a product within this genus. In an ar-

ticle deseribing Microsoft’s entry into the “window wars,” the author frequently used the



