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B Abstract

The traditional eriminal law hermeneutics appears as methodology of the in-
terpretation of criminal law, it is neutral and unable to solve the problems such
as the legitimacy and limit to the interpretation of criminal law, the disputations
between the subjective and objective interpretations as well as the formal and ma-
terial interpretations, the selection of the interpretive methods. Only through the
transition from methodology to the ontology based on the philosophical hermeneu-
tics, can the criminal law hermeneutics solve a variety of hard problems, and
the preunderstanding is the key concept in the ontology of criminal law hermeneu-
tics. The preunderstanding means that the interpreters have a prejudgment of the
interpretative results before they exert different interpretative methods and
tips. This prejudgment guides the selection of the interpretative methods and the
whole consideration of criminal law dogmatics. This dissertation systematically in-
troduces the history and philosophical origin of preunderstanding, its introduction
into legal hermeneutics, its meaning and sources, its exertion in the
interpretation and argument of criminal law, the relations between it and “the
nature of the things” and type thinking, and thereby points out that:

(1) In fact, the words and norms of criminal law are only descriptions of

the “the nature of the things” , that is, the concrete characteristics inherent in

I oo
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the facts of social life regulated by the eriminal law. The interpreters guided by
the preunderstanding shape the recognition of the “the nature of the things” in
terms of types. Therefore, the meaning of the words and norms of criminal law
can never be objective; in fact it is the result of the combination of subjective
and objective recognitions. The legitimacy and limit to the interpretation of
criminal law lie in the meaning space of the words and norms of criminal law,
this meaning space is subject to the “the nature of the things” , based on the ille-
gal types which that receive their foundation in the constitution of a crime and by
means of analogy.

(2) The interpretation can never be the reappearance of the author’s intent,
but a creative combination of past and presence, that is, the fusion of hori-
zons. The subjective and objective interpretations are half—truths and cannot be
fully accepted. The final end of the interpretation of criminal law is only the re-
search to the meaning of the words and norms of criminal law in current legal sys-
tem. The standard meaning of the words and norms of eriminal law in legal system
can be determines only though the consideration for the author’s intent and the
concrete institutional design.

(3) The teleological interpretationis decisive importance in the methods of
interpretation. When a criminal judge considers the selection of interpretive meth-
ods, he or she has already a preunderstanding of the objective teleology of the
words and norms of criminal law. This preunderstanding guides the selection of
the interpretive methods and appears as a value judgment. By it the criminal
judges can select the suitable interpretive method from the value —neutral meth-
ods.

(4) The ontology of criminal law hermeneutics is the ontological basis of

criminal decisions and the ontology of criminal law hermeneutics is based on the
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philosophical hermeneutics; the philosophical hermeneutics centering on preun-
derstanding is a sort of practical reason. As a result, the criminal decision must
be a behavior based on and guided by practical reason. The argument structure of
the practical reason of the criminal decision is: first, the process of making
criminal decisions is interpretive dialogue in which the dialoguers can come to a
consensus on the selective standards of the various interpretive methods; second,
these standards should be restricted by some conditions of criminal institution ; at
last, both of the processes mentioned above are ruled by preunderstanding. This
whole structure can be considered as restraints of criminal judges in the process of

making decisions; thereby the criminal decisions are legitimized and accepted.

Key Words: criminal law hermeneutics, methodology and ontology, philo-

sophical hermeneutics, preunderstanding, practical reason
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