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Abstract

Legal fictions represent both a legislative technique and a thinking
model. For decades, it has been as much criticized as praised. Under the
principle of legality of modern criminal justice, legal fictions need to be
justified and be applied correctly. In the context of statutory law, legal
fictions refer to the statutory fictions, which should be interpreted within
its normative structure.

From the prospective of the legislators, a statutory fiction authorizes equal
treatment to different situations, which can be justified. In philosophical
discourses, fictions are inferences from the essence of objects, which are
embodiments of image thinking and rational finity that can be understood
through the dialectical relationship between identity and diversity.
Methodologically, legal fictions can realize equivalent evaluations by
analogic reasoning, while during the process of analogic reasoning, equal
evaluations rely upon the judgment of relativity, which ultimately leads to
normative ends. Although factors such as authority are involved in
normative ends, the process of analogic reasoning can be rationalized. On
the legislative level, legal fictions are the embodiments of abstract
reasoning, categorical reasoning, principle of frugality and holistic thinking.

The identification of the object of a legal fiction is at the core of rules
of fiction. Byapplying comparison of types, the rules of fiction can endow
equal evaluation and legal effects. Hence, the object of fiction is
constitutive element, rather than legal effects.” Besides the fiction of
constitutive element, the fictions of responsibility does not conflict with
the principle of culpability.

To ensure the correct application of legal fictions, a distinction

between suggestive regulation and “shall apply mutatis mutandis” should
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be made. In such a distinction, constitutive element is the criterion.
Suggestive regulation is the subordinated to the basic type, which is an
interpretive concept. Meanwhile, a legal fiction is a legislative concept. A
“shall apply mutatis mutandis” represents a rule of equity, which has
multiple foundations. It focuses on the diversity of things and justifications of
distribution of punishment, and its application is within the discretion of
adjudicators. In contrast, a legal fiction focuses on the identity of things
and justification of criminalization, which should be applied cautiously.

A distinction should be made between the limitation of the application
of legal fictions and the exclusion of analogic application of legal fictions.
A person who is under the age of criminal responsibility for robbery can be
held responsible for the offence of robbery in a legal fiction. In Article
269, the basic genres and specific genres of theft,false pretense and snatch
can beinterpreted as the preliminary acts, while the specific genres of
theft, false pretense and snatch should be evaluated as the basis genres to
ensure their essence as property offences.

A legal fiction has its own characteristics, which emphasize the
identity inconstitutive element and diversity in distribution of punishment
to balance the proportion of punishment of offence. A legal fiction should
be applied strictly, which cannot be changed arbitrarily. In distributions
of punishment, the adjudicator need to return the diversity in constitutive

element and lower the relative punishment,

Key words: Legal Fiction The Essence of Things Normative Ends
Suggestive Regulation Shall Apply Mutatis Mutandis
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