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— U (KABELERAMAL) I XEKHH
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— LEREAEEN
= EHAEN

k. EHFMEEREN
EELERELEN

&
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i =

Sl

ont

ST (B E L EAUFI A 29)  (United Nation Convention on the Rights of
the Child, PLFf#x (JLEARIAL) . (A%y) =3 UNCRC) ApaANJEN],
KEENGEEANZILERERMS . FF (EEM), YEILEMBER
(R Y i E A EE RN R ILE R R s, EEW, AEdr. RFME
AL R EJLERE RN . ASCHEHRR JLERFIAZA) Z— B EN
i LA JLEEALFIZE 512 (Committee on the Rights of the Child) 93¢ R, L

« AXFMAEHRHYEESNE CFELWE T LERFAME" (MHS%S: 2013C007)
1 By Bt BF 95 2R

D OMEEHE JLERAE: - NS0 RPR) . B CER il Rt 2005 THR
CLEAF 0 E R . e, 2010,
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REZIEN % 67 &

BRI e 1991 AEMSE — R i b, 784 X4 2 EER e w4 i
MIEXMAEZ (— B ME) (General Guidance) o, #iiAT (A%y)
AP — B . AEECH (non-discrimination) (%52 4%), JLEFAEF £
(best interest of the child) (%5 3 &%), A4y, AL fFMAEEA (right to life,
survival and development) (%56 2%) M2 E JL# F UL (respect for the views of
the child) (5512 %).7 JLENA E G 27 H—BtEE W (General Com-
ments) @ JLEALH H A2 (UNICEF) £ — R0 b @ )& ok
BOX—FoW i PUANHE RN (— ekl ) M CAZ) B i
PRI SRR HE SR, IR M R i (N 24) Y 3Eak .

— ILERENZRN

CILERFIAZ) 3 KHE 1 FZOME: "X TILAERW—UITH, Nt
WA LA A WAL . LB ATEHLC SO L AT, B LU
B R AR R A —FhE ZE %8 (a primary consideration) "% 33X — H 5 14 B
T CJLEBCFI A 25) ) BAER £ 0

(=) LEREAMNERNZ kL LR

1. LI BAER 28 R

A FILERAERI 25, SERIERA I R, S E N L ER AR
o LB R 45 A0 1% 2 B bR A 29 A B ARG, E LB Rt R 45 0 BLIK
oA 0 A 0 R L L8 B A R T

e

General guidelines regarding the form and content of initial reports to be submitted by States Par-
ties under article 44 | paragraph 1 (a) of the Convention. See U. N. Doc. CRC/C/5 (1991),
para. 13.

@ See General Comment No. 12 (2009) of Committee on the Rights of the Child ( CRC/C/GC/
12), para.2; General Comment No.13 (2011) of Committee on the Rights of the Child
(CRC/C/GC/13), para. 59. ;

@  United Nations Children’s Fund, The State of the World’s Children 2012 ; Children in an Urban
World, UNICEF, 2012, p.17.

@ See Article 3 (1) of United Nations Convention on the Rights of the Child 1989.



E)LERF RIP O — R R

(1) 2# XL RAEFI S I . B 1045 - 185 % (Robert Mnookin)
15 1975 4EFRHL, W52 FF 20 FILBORBLR RIF 1, JH T — A BUER %
ROARRAR L, BOE A A BB E AR D, 0%, LR R 25
ETHA, RRET XS OER, Rl EREN 2R, &
. BE. FHEMERS RS ERNE, EET. A THEZRA
BT, Bk MR 0 75— B R 2 7@ e L R A 2 —
WA R EBLF R4 - PARIR (John Eekelaar) . i etk Fl 25 7
BRI R 25 R B W AT R RN B A AR B SR AR 35, B
RS 177 6 B R R 05 1 Pl RIRE, UL R B TR T T Al
[ ® AR K LRAURIZA 20 HEH i AR JL B FF 1 7K 41
[ L4 WEB, BORGBE LR TTAT 0. JELGRHRLR B3 — S 4 A K0
S A, 7 T A SRR R, B R T — U 1 R R 9 A
L.

(2) BRSO S L B B 0 26 O BLSE . 1959 A6 A B (LT BRI &
=) (Declaration of the Rights of the Child 1959) fix F & H T JLE KRR 2%
JU, B LTRSS SR RO ok A Al T v T 2 454 R
L2 SRR, 5 A L g B T 0E 3 7 S RIE 1 1 5 2T 0 A, 55
Bpk L O R O MORIRE S T T R R . R I B TR v A
RiWL#E B RAERI 25 W E B K A% (the paramount consideration) ,”®

@ Robert Mnookin, “Child Custody Adjudication: Judicial Functions in the Face of Indetermina-
ey", Law and Contemporary Problems, Summer 1975, p.260.

@ Michael King & Christine Piper, How the Law Thinks about Children (2nd edition ), Ashgate
Publishing Limited, 1995, p. 50.

@ John Eekelaar, “The Importance of Thinking that Children Have Rights” , International Journal
of Law and the Family, April 1992 pp. 230 -231.

@ John Eekelaar, “The Importance of Thinking that Children Have Rights™ , International Journal
of Law and the Family, Apnl 1992, p. 234,

% See Principle 2 of the Declaration on the Rights of the Child 1959. It provided: the child shall en-
joy special protection, and shall be given opportunities and facilities, by law and by other
means, to enable him to develop physically, mentally, morally, spiritually and socially in a
healthy and normal manner and in conditions of freedom and dignity. In the enactment of laws for

this purpose, the best interests of the child shall be the paramount consideration.

005



REZIEA % 67 %

ERS MU E ILERER " 1 E AR

1 JLERFIAZ) o, JLERAER R N IR EE N—1 i, @
T (AZ) M—A N, JLEFHEF LS (best interest of the child) —
BT 9Ok, BMHHBAESE O (1) &, 99 (3) &, 18 (1) %K. %
20 (1) 2%, ®B21 5%, 537 (¢) FME 40 (2) (b) (i) FKh, HE,
(A% FBAMNBREMGHITRE, BRM LT —LHEBE., L&
BRI 5y 2 AR AR LB B AR R 25 00 & X A — e W, (B R AE & i i
23 MR RO Z AR E T ILE R, 15— WL
OB, F2 5 - MHEBWEI (i) BHFE,

X R )RR, BOARAR 22 [ R SO R L R A R 2 T LU
g, HARE “—40" (a) BEZE, AR “XA4" (the, 55 iHM
—tE) HEEBE, AR “HE" (primary) FIE, AR “EHEL
" (paramount) H . N (JLEMAAZ) H3 (1) ZHMEMHZ “a
primary consideration” , %5 21 4% 09 W 37 45 3K E MU B2 “ the paramount
consideration” , 1959 4F (JLEAFEF) 42 &M 1986 FHAEH (X T
JLERRILEARF] e = E R E BRa IR MR ik 4t 2 5 R
MEF) 85 ZUBMHMELERIEFRERE “the paramount consideration” ,

M b THT X 26 20 SCR] LA, A A I S vk A L AR 2R S AR
) el i AR BE ARl . 7 CILEAURIAZY) B 0 Fe HE R 25 J X — 258Kk
e, LERERMGIFARME-MEEEER, RELPZ —, JLEMFZE G
SREE, HTHRE DA XILENT R LILE W R KA —FME
BRI, BTN T L e AL 5 BB L 0B, LA S AT
LA T R 5 BURE sl U 3 B % L 3 AR 1 5 o, 2

O 201846 A, JLEBNMER S LA T 23 4~ —1EE W (General Comments) , %
I Bk KRB Fr B . K& E UL . See from the website of Office of the United Nations
High Commissioner for Human Rights ( OHCHR ), at http://tbinternet. ohchr. org/_ layouts/
treatybodyexternal/TBSearch. aspx? Lang = en&TreatyID = S&DocTypelD = 11, visited on June
21st, 2018.

See General Comment No. 5 (2003 ) of Commitiee on the Convention on the Rights of the Child
(CRC/GC/2003/5) , para. 45.

©
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18 )LERF RIF A9 —ARIEER D

2. LB B4k A 25 IR B 6 it R

 OLERRIAL) RS SRR, Y “HEZE ©
JUTE R AR 2 038 01, R A AR RPN E M. Bs R ERN (L
BWRAIALY W WERELEH T 1959 4 JLEMFEZ) BN
S AHED, e f R AR BEINE, I 1980 4 AL R4 TR
/N (Working Group) SRS T — @y 85 %, i JL BB ) 25 90 h — Fh i
FH & (a primary consideration) 2 —¥ 52K IN K, X —EEMEE
SR R LB 25 B T B 0 LT IR 25 S B
ME— B 2, B T A A O W R R UL, 1R R B R
T, ARG LR 2 A R, ] A /E A e R
{14 it g @

A%y SR, BN CLERAERS REESE, B R
B RS E” (travaux preparaloues)o, fE (AZ) BPMmAS, EE%
g B, WA A B E R AL, LR AT B,
LRI, BB A, X S AR T R A
SILEME AN o X BT X R R ¥ R AL e
HERRAE % A A0 2 0h . 8%, PRI () I BORE —RE RO, B HERR R B
B WA LO A EBER O RASIER. WRT “HAT —i, Eens
P B A HE R AR AN, R T Sr LKL D (A )
BARRA R, O AR AR AGE SRR ALK . MR, 47BN
s MU, R e T IR 2 R 46— B b

@ See U. N. Doc. E/CN. 4/1292 (1978), p.124.

@2 See U. N. Doc. E/CN. 4/L. 1542 (1978), para. 44.

@ See U. N. Doc. E/CN. 4/L. 1575 (1981), para, 24.

@ travaux préparatoires, BERTERRAE LR, 28 H LB &AM S L T L See
http://en. wikipedia. org/wiki/Travaux_pr% C3% A9paratoires, visited on June 24th, 2018.

%) See U. N. Doc. E/CN. 4/L. 1575 (1981), para. 20.

® See U. N. Doc. E/CN. 4/1349 % (1980), pp.2 -3.

@ See U. N. Doc. E/CN.4/L.1575 (1981), para.25.
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(=) LERMEA &R N 69 HFER

1. LB R 5 RO 9 £ B 3 35

JLRE R 25 (0 A 2 e TP S LR B T AR
SRR 2, AN B 7 % 4 LR R . K
SO0 I 2 B A0 9 LB 25 TR L R 7 L,
EADGEHTFRN ERZ B F ZE ML, W Yousef DY, i HLth AS Wi 3 FH
T JL A B A B B i vl 55 E A SE R U, A Sommerfeld @,
AT, LR 25 JEU 7 6 PR 7o 52 o 3 1 9 L e 0

(1) Bk RRFMHEG . L RRAER SN TS E, 7%
Rk B 2 A 1 24, MLk RN R AR S AT, T 1877 431 AL
R 2 B B i LT R W 0P o MR M AT
FHE.O 1881 45 3 WHLEE TN B 75 25 BE LA Chapsky v. Wood RVl 3
AN R — K ik B LT R R 2 A B, R S, %A i R
F B SR E AR DUREE, SoUn BT B HI A S L i R
SR, BB . TR A X LR AR S 4 LS R,
S o L 22 9 5 LA 25 |

FETE (1989 4F JL#E ) (Children Act 1989) %5 1 &4 1 & L
M, W RILE T . LR 0 S 3 A R,

@  Yousef v. The Netherlands [2003] 1 FLR 210, % Beskill, % (oM ARUAZ) 58 £
ZE S L EN A L TREREZ har, JLEARFN Y EESL LNEE,

@  Sommerfeld v. Germany [2002] 1 FLR 119.

3) Elisabeth A. Mason, “The Best Interest of the Child” , in Jonathan Todres et al. , The U. N. Co-
nvention on the Rights of the Child: An Analysis of Treaty and Implications of U. S. Ratification,
Transnational Publishers, 2006, p. 123.

@  Chapsky v. Wood, 26 Kan. 650 (1889). ZEMH LK — 15 S LM BEH RS T
o ) BEL R T AS R A o BEBEIA T, A — 5 LA REAE i A T 0 £ 14 0T A4k 455 2 X
o e ol AR 4 2 A 1) B ;

5 Elisabeth A. Mason, “The Best Interest of the Child", in Jonathan Todres et al. , The I/. N. Co-
nvention on the Rights of the Child: An Analysis of Treaty and Implications of U. S. Ratification ,
Transnational Publishers, 2006, p. 124,
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EILENFRIPH—RERET

Bi i L ERAE N T E SRR KD

WA 1995 4F (FKEEWLB L) (Family Law Reform Act 1995) B
HUSE, EBEEAE 6351 R (parenting plan) . #E 3£ 4 ( parenting order) |
A {EFT4  (location order) , BB F %4 (recovery order) K HAth'5 JL#E
XA, URESFLH LN —VFiaTh®, B %K L AR S
E R EEEIE,

(2) KEigkFRERMM X LEG . (ERRER) 5 1697a 5B
TILEEERMGEN, UARAMERR, FEXT “LRE" —T
FEMHE S MRIF b, P 7ES BB SRR AT REE LA R A E SRR A
WIEY RO T ., RfFEILERER GHHRHA @

ZBiTe (EEREE) M (HARRENR) BA WO E LB R E
Rl 25 5, AFLE ELM 4% SO KRB T xR AR T RIS RS, I (R
L) H 371 -5 RAER “IMATREXAEM, B0E TR B R M
ZHE" B33 -2-1 FHEZ “MBFLMOFEAIER" @ 2004 4
(HARBEH) F819 FM6 HME: “THAERN FL WA mALER, K
BETE BEARAE T 2 R B R, AT LUK SERAEE R 55— .7 ®

2. FEEFMMEIILERER R HE

JelE (1989 ) LE L) B 1 K 3 AP I T BN E L EKEER
fa BN E R L RE R LEMECEEHREZ (AR5 b i 4 % 1 28 % BB
Nifk): JLEM SR, WERLEESE: MR X L AT /8 i % ;
JUE AR . YRR . KBTS R SOk B A A AR G AT AT PR AR AIE; ILEE &
S (5 7 B AT RE A2 A0 BRI s LB AN AL BE R vk BE A 5 BT R ok
P14 ] S0 A O £ HC At A0 R L BTG B IRE T s B R A AR IR IR S P AT

© ¥H: CEESWREER EREE), wa i, 2008, 5 137 i,

@2 See Sections 63B (b), 65E, 67L, 67V, 67ZC (2) and 68B (1) of the Family Law Reform
Act 1995.

@ BRDfEENE (EERER) (554 0), bR, 2015, 3517 7,

@ D2 GKEREMA), dmkFliRdt, 2010, 55115 ~116 51,

G EHERIF (RFHARE), EagdMit, 2006, 55175 5.
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SR

EEH 1973 4F (84— 5518 5 B 15%:) (Uniform Marriage and Divorce Act
1973)@ 55402 M5, PR L H IR LRI 25 BUN Y, 41 18 T A %
BB TP 2SR L FEPAZEE: LRSS, B
WLk Tl 0 5 LSRR 26 2 FAB AT B M T 6 Ry LR T
FERT . 2 Bk B ROTE RN 5 I 0745 R 3 36 26 A 0 0 % 5 A f B
WO FESEE, H T G JL IR % 0 0 06 R, e B A LU
SR8 % T RO R0 M S JEOU . 3K R S AR B R
(joint custody) . “.0>FH |42 HF" ( psychological parent) J * 3= %5 B8 il % "
(primary caretaker) JENI,

98 0 L B ) 2 O AT B L BRI T 1995 4 (B vl 49 )
% 6F8 (2) AUIHALIE, PBETE R LR AR AN, A% 8T &
FIEMAEAESE, URERANS TR BAM LN EERE (HinT
LR IR T ) s T4 50 BRI B FOR B A 1 SR
AS LT A BC 2 (B , A0 95 15 LT BT S A B 4 IF AT B X L A 9 4
e SR, B TS A A T A5 5 o B
SRS B, 1 R 7 0 2R 00 50 T T R 5 12
%9

TERER, M B 5 T Lo 3 AU R 2 5 88 DR o 0 )L 0 1 2 5
W, SR ECE AR DR, AKE . e R, HhE
BT, FRTA G2 4 B RS A QUSRI , BT 4
HRT R R 2 8 . BRI —Bch, @ T &2 I FI b5,
Fh 2z BRI ET &2 RS, @F A% EKEm LR %

@ #AEF (EEBEWEFEWNEEESE) ., HALRE, 2008, %137 5T,

@ N (FrdESSEF SR E) (Model Marriage and Divorce Act) , Z45HS B A /R AL,
R4 E % — M 34 Z 1 22 ( National Conference of Commissioners on Uniform State
Laws) F 1970 444, 1973 417, W

3 See §402. “Best Interest of Child” of Uniform Marriage and Divorce Act 1973.

@ BEE. EBS. (BRI EEAL 45 (R0 3L 0 A Bk 3 I ST Bk S s
TR (TN R RBFIXTR), CHl BB 2007 55 5 1),

LA 52 BE #: Al
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8 )LERR RIP R —RE R

MEEMAE AT & T fl i Z e nt, )% s i 3 2 J R B g s e st

(=) *LEREH &R Z 5

JLERAERM 25 B A e —E, (A%) ZXPAAEER “a” K
i T A i P T e KR R R AU L AR 2R Y, BER R L E R
AR SO0 A 2 56 ), H AR A TR S SE AR, X th st vk & JLE
BAER AR SR E LM BE R, BT E 5 A H A AR
et fTseg, L EZ . LEBA S RATEZ H O B AR AR Y
FAER LY Pl A RS L ZEEAERAE (kg EaE
Frogfi) o Rk, A H R E M % &R S — A, BR R g JL#E
E‘J&%%@’i?ﬂ‘i%%'IE‘JL%B"JEEWJ&&”&, 7 A2 BF ] 41 5 [ 5 4 46 A J2: B
B IEHE S

JLEBAEF £ BA AWEM. JLTFTA AR EREFTA % K
JLE M P LR RAER . (BRSO e 1 AR
FEH AT 1. A Ak 2 A8 8] 7 o i 30 0 F L3 B A 25 AR R R
—FERY o AT SOkt AS ] e G b o 2 2 L B R LR 25 A R W] Y @
MRFE-HREBE, 5RO L EEEN, i FILFRES@
BB g, SEERUTER )L B R A 4R e L b, (BRI RE M

M PR CHEMTh . ARG LT LMERXR), RKERY CERE
Wi R ), A B E, 1993, % 276 ~278 i,

@2 Elisabeth A. Mason, “The Best Interest of the Child", in Jonathan Todres et al. , The U. N. Co-
nvention on the Rights of the Child: An Analysis of Treaty and Implications of U. S. Ratification ,
Transnational Publishers, 2006, p. 123.

@ Rachel Hodgkin & Peter Newell | Implementation Handbook for the Convention on the Rights of the
Child (3rd edition) , United Nations Children’s Fund, 2007, p. 38,

@) Claire Breen, Age Discrimination and Children’s Rights: Ensuring Equality and Acknowledging
Difference. Martinus Nijhoff Publishers, 2006, p.9.

(5 Sandra Ferreira, “The Best Interests of the Child; From Complete Indeterminacy to Guidance by
the Children’s Act™ | Journal of Contemporary Roman-Dutch Law, May 2010, p. 201.

) Al-Habtoor v. Fotheringham [2001] 1 FLR 951.
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fie o oV

JLEE R 2 BA PR otk . R EAE R F ol ik
BISLEEMAERE LR, KB e R NS 7 o it ) BB R SR R A SR S
", BEHEFEX R, SIAJFEE CHAERENT, REF R
(maternal preference) o A& 5C AL e I ) i J2 4 45 J5L D) 4 HL A5 4 501 (2 2
M 20 42 70 AEUTTAR . 2 N BB 4 1 LA i RO AS N A3 S AR F 55 1) 3
SE B SO T A AR SR 5 14 B IE ROl A AR IR HE
A Jo R R B R S ) L BT B R SR T, A D ik B ) W L
AR G R A % Bepre @

JLEBAEM G FIWBA UM, RS R 0D, mEERR
RE BT T 3 R A ) IBUSRKE B T L 4 1 £ W6 A 7y T A 3 R BT o 3k
b AL, B, AT A A A W AR e, B fE
A 25 H sttt B4 EMPED, 0 Painter v. Bannister % @F1 Re M. %, fAEF|
it A 7% B B RROR e LA B B A (A A R AR,
BARGE K.

JUEE S A £ =2 P07 B AT TR R o 1k e 0 T L e R 4 2 Do ek
WA T R Z G5 RN A AT R B2 SR, R AETS B L R F 25 . Bk b xt
FTAWEZHNRLFEEZBE, LAERMYNZHE oM, BEEFZT
e AICRR, REAME ., ¥, KILEREMEZHNRE A% E,
IR NAFRE.© Wi, HEBefEdEdT L RAE ) 25 F @ BT, F77E— & 19 IR 0
R EAGAMFERTFILE R AR G50 B e B R, R R 2R

@ InRe J.[2000] I FLR 571; In Re.S.[2005] 1 FLR 236.

@ BEE. BEA (G CJLEBAR A IEN " ERE MR- (%) SHEE
AR RHTE), CGEBHII) 2005 4555 1.

@  Michael D. Freeman, A Commentary on the United Nations Convention on the Rights of the Child-
Article 3; The Best Interest of the Child, Mani‘nus Nijhoff Publishers, 2007, p.28.

@  Painter v. Bannister, 140 N. W.2d 152 (1966). A5 BE e AR FK# T — A~ JLE L
B GAETR], JF R LEEL A b R R A R AR R e R B BN AE L Y IE
KRR, REQOZSEMBE LT I MEE N TEE",

® InRe M. [1996] 2 FLR 44. ARLHHH Ay “HBHE" R, ARNOEHETF, —19
% 53 M o AR ) 4 2 kS 5 0 ¢ A B A AR A T R I B A 1 SR B

© FUR: GRUAKRIBFFRT LA RO R, PIERFE #0008 30, 2001, 5520 ~21 ¥,

012



