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ESRBFEFENE R TIRE, &R T 1215 F(ghERm) raEs.
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RYNERRART I BB SR v b i B ik e e, NIMTE L T — & 3E Y
HBRERF., fl, AREMNFREGPABEE QIERHE, (BFREBE
Z)RFHZM b, P E AR R A E R BT AR A A T )
SRR B RN SR A 5 ) DA R AR R 5 5 R PR USRI T

@ [EIMRER: GRE¥—EEF R %), B ERFE, T F BUE K ¥ H it
2001 4FRf 55 344 T,

@ JEA:"... nor shall any State deprive any person of life, liberty, or property, without
due process of law; Nor deny to any person within its jurisdiction the equal protection of the
laws. "U. S. Constitution Amendment XIV(1868) .
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AosE. A, HESM R E 5REHHEREZR.C 7 20 e
60 FRFTfE , LE R LT IE/R « (K& (Earl Warren) 8 3R i 2L Fl 3¢
EEATAUY 78 T 3% E BB IE 2 R 3K H I ABUR T iR, IR # T 3%
IS 5 45 MR 35 RE IR L R o An SR UM L SE v 1 4] 25 SR 14
HHFHRE R o 24T, TR AR 3 B T S8 5 0 46 11 2 BR 5 v ) T B A R TR
W, TR R KRS , 38 R SR VA B 2 BT DAAR PR R A i R B
{6 A T HEATEE RS A, — 0 T Rt TR BR 0 AL E BR
S 71 BT, 53— 7 T T2 2 T YR AR 1k B TR S e ) R B A R IE
X5 AAUBLE PE R, KA B i A SE S A B B E R TR A
TUBRAY RV | B 3 HERR b W BB S5 BRI, DR SE A3 B B R 2
SE3 BB RRYE , I U M B S SC BRI AR

— HRAFFRELSEFRURROERRRE
FL1E 2012 4R 3R FE R SFA ) B RT, RETH SRR AR F
fi 6] FHRIR AR = e A AR B 7 BT, K RS BRI B T IR fR

@ JER - RASHE RT3 dm B B 2 A, S8l T 0N K R S F 4 B ik e, A1 I 0K
22 AR (R 8 75 SIS L R S N R e K . 1942 S0 DL AT SE 4% 2B A SE 4
MIIF B IEE =M. 1953 4, 2 S A9 B W REEUR IR IR REE M KRG AT
R R B —UELE 1969 SRR AR, (R IPUH 18] 55 Al F fy 1R 1 UG 36 5h 2% N T 3 )
RSB EE. RN E R RN TS , KR pent i LSE B Bk ok Bk AR
PR R, R E R SRIFL T R 3h% 0 iR S B BRI . See Yale Kamisar,
“How Earl Warren's Twenty-Two Years in Law Enforcement Affected His Work as Chief
Justice™ , Ohio State Journal of Criminal Law,Vol.3(2005) ,pp. 11 - 12.

@ (EREEBA SRR Z R B URRRE K 22 AR IR IR S JE L
il | e E IR AR A I A RE R . 78 IR AR TR B LA AT, 3% [ R 3 ok h g
Tl R R ARk T LR H A AR ERBE AT R e B R T 10 R B R (FF
AR EEATAS)  EMEEEE M. RRERZET, MR S SR T M, R H#EH
JE 7 54 vt B A L (R R 2 vk o ) B AR K, 7R 3R I o TR ¥ AT 51 i 9 0E , AL
PO A ALR) . See Lawrence M. Friedman, Crime and Punishment in American History
(New York ; Basic Books,1993) ,p. 295.
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.0 fERERF A ERESE LAY R FERIER - REHE
TR ) 3R RIS B e e O A BE NSl IR 2k e (R SRR
EXHIPRSFIR) AR RACEBEAI 5] & 15 — Kt 5 KA LR €
THISEVRIA B 3 @ ARRL, U SRR IRAS 1 B ) B35 s ok o AR 5
RAEAAT RN, IRACTE BE M AF i 2 B S i i . AR R, IR AR i B
AR LA SR T LBUA L5 8 3 %2 4E R 4 R HHE AR
MR LR FIE BN, 37 7k i TR S5 A R A AR FF AR IR A 1k B
W EE BiR, REE B E S TRAA L5 A G b 474
(—) ZERARZHERERAGBAER) BHERN TS M6y 4
1791 4F , R H E <@ o (CRUF B R) , Horb 58 1048 IE 58 9 5
SE o RN B B SO R T A 32 JEEAS 25 R0 40 a9 AR, A
BRI, FRKEaERE, UEERAEE S RIE, 3F R U
A AN A S, A1 & A RAR. OB E TEE R
S AR ] B 2, CRUF 3 3R B R RE 24 BRI BURT 1t O A B
EARAM, HE 1868 FFE N ERBE M THME LA TT
WA BT 2R, (UM 35 3R ) B9 AN AR AP 2% 3K A X 45 M 228 7™ A 3k

@ XA RS CREBh R I S il : — 3 i T &5 R 1Y 36 [ R B AFie ) SR R M AT 5T)
2005 4EH5 4 W5 EJRNS (S EMF VRN LD , &L oI R 2 7 2007 SF AR, 55 2 ~3 0T BRER
LB RIA) |, P LR K2 itk 2010 4245, 55 30 ~39 91

(2 Mark Tushnet, “ Observations on the New Revolution in Constitutional Criminal
Procedure” | Georgetown Law Review ,Vol. 94 (2006) ,pp. 1627 - 1628 ; William J. Stuntz, “ The
Uneasy Relationship Between Criminal Procedure and Criminal Justice” , YALE L. J. ,Vol. 107
(1997) ,pp. 1 -54.

3 “The right of the people to be secure in their persons, houses, papers,and effects ,against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized. ”See U. S. Amendment IV.
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1.V BRETNBERSN, KB EREREEEEENTANM,
13X P R MR K S vk e TR S DR 1 0 % 4 M I R R ) . FE RSB
$ b, 2R JF 7 (Selective Incorporation ) {7542 &b 2 58 1248 1F 52 %
B MR WA T . AR S e FRIE S JF R, BRES T+ B IE
R MEERAR Z 50, BRI SR FILAE i % 9 1w B ABUR (B8 IR
A B R A 50 H  E UEAR A 1k DU I VR A UE AR AN S T
BORL, 126N B EY @ R A R, BIR kB A A S T4 M.
AACAUR 1 5 ) A R0 L 2 3 Kt 3R R BRI i — -2t 42 (], o 4%
ISR 3 R A 55 o A A PR, ZH0 RAURIP &SI T
PRARCRZS @ {ELR , B 5% 1 Bk 30 45k s 0 B W) B o AT I TE LS
HHE, (BRI ) P A B RS 3k 23 KIS e i v e 1 o, 23
WABRER I THENBIERMN ESEREF &N, BAEH
T&M . Flan, £E 1966 4 3 il BiFEImEE" R4, (ARFER)E 6
P R DA B 5 B I e A B AR AR T B EER BT
SRR, T S AR I AURE TR &M, ER
25 F AR (] 2 75 HE B A5 UE 4% h D3 98 th & M e 5 , IR O W 3 R
BAEPEHERR " BRI AR E SR EF " AR AN E, &Mk
B H EYE R AE @

BIRTE" BTIRIE B B AR, 36 E T B 14 Be B 2l i JE 1K

() Wayne R. LaFave, Jerold H. Israel & Nancy J. King, Criminal Procedure ( Fourth
Edition) ,West Thomson (2004 ) ,pp. 58 - 63 ;Donald A. Dripps, “ The Fourteenth Amendment, the
Bill of Rights, and the ( First) Criminal Procedure Revolution”, Journal of Contemporary Legal
Issues ,Vol. 18(2009) ,p. 477,

2 See Robert L. Clinton, “ Substantive Due Process, Selective Incorporation,and the Late-
Nineteenth Century Overthrow of John Marshall"s Constitutional Jurisprudence™ ,Journal of Law &
Politics,Vol. V(1989) ,pp. 524 - 525.

@ Jerold H. Israel, “ Selective Incorporation Revisited” , Georgetown Law Journal ,Vol. 71
(1982) ,p.294.
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4™ eI S 455 A — S AR, B0 g T R 38 [ O B R e BT
BT @ IRIRRVFREE i 2" D45 A v 5 [ IR J o v o k7 ) =
B T IR RS HE R B U FE TR SR 4 55 ) 45 5 Ak b AR U L A
A TRTRAE 8 R A 0 e B A AT @ L BB 30 % Bt 4 51 D A
38T, WA S R AR 0 LB 7E e R AR T 10% , FE &N
T FRIERR R P, A GOk BT iR o R B RS ET N REA
BSOS, 7 M AR 3 Bk AR R, AU LR AR 4
A TR R) 16 AR o AR ) R T S AR A UE e B A PR N
TR P AR I8 , DT LR AR AL IR A vh 3l T RAUH IR TR I A R AR
1 20 42 60 4EARZ AT, “TRIBEURIA " FUR 8 1 B 1 W BRI, it
HIT 8 o125 8 e DU B A RS AR U R O R, Wi A T IS R AR Y
ZOh BRI S ETEEATRE®

() FFELRFABGEELRE

WA IR , FETRARAEHR 56 [ RS Joe i ¥k B 2 il , R B 1626 1Y
[BIERA e EHGEN T&M . BEESE T IEIER" ENERERF"
FAERBNME, “ARIELRERF, AHRTFEMAM A4 A
B A M B RS B A, AR E 4 48 T AR LU S s AR
PUREANERTEENRIECEIESHEE.© BAEEEBNW 1,
ANIBIERSIHET “ NS A SO WA e B A 540

Weeks v. United States,232 U. S.383(1914).
Powell v, Alabama,287 U. S.45(1932).
Wolf v. Colorado,338 U.S.25(1949).
Michal R. Belknap, The Supreme Court and Criminal Procedure: The Warren Court
Revolution ,CQ Press( Washington D. C;2010) ,pp.2 —4.

% See Craig M. Bradley, The Failure of the Criminal Procedure Revolution, University of
Pennsylvania Press( Philadelphia;1993) ,p. 6.

© “...nor shall any State deprive any person of life, liberty, or property, without due
process of law ;nor deny to any person within its jurisdiction the equal protection of the laws. " U.
S. Constitution Amendment XIV(1868).
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M7 BRI E B R IE MR F” RUATIRZ T 7E 20 H42 60 4R4X
G, JEE B IE R 2R FOE T Tk HI BB F0E I T4 M , ik
{83 BE A A 6 B AT A T 8,

1. Al AEsh £ X

FEESEEE R, STEESEM % &7 0K, A 1803 4
LA 7 R o S [ B e R 2 o W S O ko AP R,
5 A 3R (] FR)RF EL Rl BT 1 5 S7 vk 2% S I f1Y e 5 S AR 56 [ K B BT
A EE AR, R A T IANRE SR 84 R EBE TR
Wbt DI REE ALY RERIPREER U — K — R 5 BREE”
B A AFA R H BEBUNT h R B EE, SOCEEZ N EESE
S8R PR ¥ 2% 1] 1R B A B B e ( EROAR SR A ARSCZE U L (ELOF NGB SR
SE3 MR R A M) | 36 (51 %8 W A BEE SR JE HE A D RAE

Y 32 To— R il B 5 48 N A TR SR TR S, SE R
fﬁ S 3% RIS 5 4% MR SR VA B2 PP O R Bk B S TR

TESEFIEE IR 5 BV BOR” MBS R A 58 WE W £t
TRA B B A BOIA T , AR IR AR 3 B A P 7 B B e YA E

1> See Morton J. Horwitz, The Warren Court and the Pursuit of Justice, Hill And Wang
Publishing (New York:1998) ,pp. 91 -98.

@ See Herbe Wechsler, “Least Dangerous Branch: The Supreme Court at the Bar of
Politics” , Yale Law Review ,Vol.75(1966) ,pp.672 ~676.

@ EIR" R A AR LA S [ A O A v A B 2P 1 ( Sunstein ) T 4R
¢, F3k" wl g/ £ X (Judicial Minimalism ) , 2 B /E A 117" ( narrow and shallow )
A AR AR BT (width and depth ) i) ple , 5 2% 4 () BT 5 BB B B9 41
Lol R ERIT R TRBE I S M SF — R ARSI L E N LG R AR R R E
Al B W EA P A 9B . See Cass R. Sunstein, “Beyond Judicial Minimalism” , Tulsa
Law Review ,Vol.43(2008) ,p. 18.
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IR 446, 7 AT B S 0K 5 v 1 o ek S 4] {9 o P BEL B 5 Ul
1.2 Aad, LIS AR SR VR R e s R DL 5 > 58 v 0 TR O ik
M5 A GEBOR 74 T B A 55 R IR e v B X 700 B IR S5 4%
SEE X AE FEERAB B EVRA SR A IR A% AE s £ XM
PR, A5 T 5% ) K S i 1 o o 19 L S 7 58 , 7 2 g 2 o A A 0 7R
SRS ARRBEEANLRELHIRE LK, SEHETR T
P SR R WA E LW R L, HRAEREMBUA AR T , L EHEK
FR Ik 2 e B B R ST 5 BE RS RS BE AR B, 1AM R R E
ST RAAGES TN ANBAG L7 5 M E W R REE RO
AL R O RS R AR

ML S ) 5 R IR T A v s Bl 7 S OO R, B 9k B AT R BE
B 3= X (Judicial Activism ) , {H H A7 & = (R 508 & ® ¥ B &l "
(Judicial Restraint) , 3 A EAIESE L Z bk . B AFET
A AR BB R 55 A AP (A RME R AT, d
WA B B 1 2R K I SC SCIE B, o A () SR AP R B g sy S ], SR 1
TS MR B B T E s R, BRARS B RS
SR T EA T TR JE bk 1 T S R Y TR R AR N R R e R
FUBRMIBTIRE M. B 2, “ SEiE M " 7 3 [ 1B 55 1o 2 B 2 4
Xt ROZE 1E , 37 S8 5 18 SE BIAL T R 24 i AR OB O 52 AR, i H 38 EEK

@ See Mark Tushnet ed. , The Warren Court In Historical And Political Perspective,
University Press of Virginia(1993) ,pp. 1 —=33. R £ WL &F R QA8 15 75 Sk s 56 M #) ik
T FERTA IE YA AT | #0C B K6 ) 2003 4E55 2 38,56 2 ~8 T,

@ AEASK (R FEBTRL) , R B H AR 2005 4ERT, 55 18 ~33 11



