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Preface

Currently , the vision of “the Belt and Road” Initiative is becoming a reality.
Governmental and non-governmental economic and trade exchanges and
cooperation between China and other countries involved in “the Belt and Road”
construction are entering into a new stage of rapid development with the initiation
of a large number of cooperation projects, the preliminary shaping of an
infrastructure network and the advancement of industrial cooperation along “the
Belt and Road”. However, trade and investment disputes and conflicts are
unavoidable along with the continuous progress of the cooperative projects.
Therefore ,efficient and impartial resolution of disputes and the protection of the
legitimate rights and interests of all parties concerned are of great significance in
the construction of “the Belt and Road” , which also creates a best development
opportunity in history for international commercial arbitration in China.

The China International Economic and Trade Arbitration Commission ( the
CIETAC ) released its 2014 Annual Report on International Commercial
Arbitration in China at Beijing on 22 September 2015. That was the first annual
report ever released in China on the development of international commercial
arbitration in China, which is normally called the foreign-related arbitration in
China. The release of the 2014 and 2015 Annual Reports on International
Commercial Arbitration in China in both Chinese and English has attracted
extensive attention of arbitration practitioners and researchers in and outside

China. The CIETAC decides to carry out its preparation and publication of its 2016
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Annual Report as an effort to sum up the annual development of the legal system
of international commercial arbitration in China, promote the perfection of China’s
international commercial arbitration system ,the development of arbitration and the
exchange of information, enhance China’ s influence in international commercial
arbitration arena,and provide suggestions and references for future development of
international commercial arbitration in China.

Through empirical analysis and theoretical research,the 2016 Annual Report
on International Commercial Arbitration in China covers data analysis and legal
system progress in the micro level, the improvement of arbitration practice and
system in the medium level and the judicial review and industry development in
the macro level so as to show the highlights in the development of international
commercial arbitration in China. Specifically, based on the analysis of the data of
international commercial arbitration cases in 2016, the 2016 Annual Report follows
the developments of the legal system of international commercial arbitration in
China, discusses the judicial supervision in the field of international commercial
arbitration in China, makes special observation on the application of the
International Commercial Terms ( the Incoterms) published by the International
Chamber of Commerce (the ICC) in such field, and takes the promotion of
resolving intellectual property disputes through arbitration as an example to analyze
the current situation and prospect of specified sectors of international commercial
arbitration in China.

The 2016 Annual Report is divided into four chapters in addition to the
Preface and the Summary of the Year. Chapter One Overview of the Development
of International Commercial Arbitration in China is an overview of the
development of international commercial arbitration nationwide, the analysis of
data regarding arbitration cases in China, judicial support and supervision of
international commercial arbitration cases by the Supreme People’ s Court ( the
SPC), and the development of theoretical research on international commercial

arbitration in China in 2016. In the 2015 Annual Report, special observation was
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made on the application of the United Nations Convention on Contracts for the
International Sale of Goods (the CISG) in China’ s international commercial
arbitration. The Incoterms is another most influential legal document regarding the
international sale of goods. Thus,Chapter Two of the 2016 Annual Report Special
Observation on International Commercial Arbitration in China—Application of the
Incoterms in International Commercial Arbitration in China makes a special
observation on the application of the Incoterms in China’s international commercial
arbitration. Through analysis of typical cases, the Report reveals the common
problems in the application of the Incoterms by parties involved in international
trade , summarizes and studies experience for China’ s international commercial
arbitration practice, and makes recommendations for international trade
practitioners and potential parties of arbitration cases. Chapter Three Judicial
Supervision of International Commercial Arbitration in China focuses on the
judicial supervision of international commercial arbitration in China, including
confirmation of validity of arbitration agreements, annulment and enforcement of
arbitration awards. Chapter Four Development of China’s International Commercial
Arbitration in Specific Sectors-Promotion of Resolving Intellectual Property
Disputes through Arbitration contains in-depth investigation on the status of
China’ s intellectual property arbitration practice through analyzing relevant cases
handled by the CIETAC in recent years,analyzes the existing gap between theories
and practice, and puts forward proposals on pushing forward the development of
intellectual property arbitration.

The 2016 Annual Report on International Commercial Arbitration in China is
written by the research team of the Renmin University of China,led by Professor
Du Huanfang, Vice President and Deputy Party Secretary of the Law School of
Renmin University of China,and Mr. Li Bing, Director of the CIETAC Research
Institute. Main team members are Professor Song Lianbin from the International
Law School of China University of Political Science and Law , Dr. Shen Hongyu,
judge of the 4™ Civil Division of the SPC and Mr. Dong Xiao, Partner of Anjie



© 4 MWHELEFE#E-Z140%8H - e NS ——

Law Firm. The work of the members is divided as follows: Preface and Summary
of the Year by Professor Du Huanfang ,Chapter One by Professor Song Lianbin’ s
team with participation of Mr. Dong Xiao and Dr. Shen Hongyu with Dr. Shen
providing the data for Part Il Judicial Supervision of Commercial Arbitration in
China. Mr. Liao Yuyi, postdoctoral researcher of the SPC Applied Science of Law
Research Institute ,and Mr. Huang Baochi, PHD candidate of private international
law of China University of Political Science and Law, participated in the
composition of Part IV, Theoretical Research on International Commercial
Arbitration In China. Chapter Two was accomplished by Mr. Dong Xiao’s team.
Chapter Three is written by Dr. Shen Hongyu while Chapter four by Mr. Li
Xiansen, PHD candidate of International Law of the Law School of the Renmin
University of China. Professor Du Huanfang and Director Li Bing compiled and
edited this Report after the completion of the draft while Mr. Wang Chengjie , the
CIETAC Vice Chairman and Secretary General, Dr. Li Hu, the CIETAC Party
Chief and Deputy Secretary General,and Dr. Zhao Jian, the Vice President of the
CIETAC Arbitration Court reviewed the draft.

We hereby acknowledge the kind support and generous assistance from the
Legal System Coordination Department of the Office of Legislative Affairs of the
State Council, the Fourth Civil Division of the SPC, the CIETAC, Anjie Law
Firm ,Renmin University of China,China University of Political Science and Law ,
etc. for providing information, drafting and providing advice and assessment for
this Report,and extend our gratitude to Ms. Yue Jie and Ms. Yang Fan, who are
both the CIETAC arbitrators, for their pertinent advice,to Ms. Zhang Bei, Mr. Liu
Gang,Ms. Zhao Jinxin, Ms. Su Sa and Ms. Cai Fei of the CIETAC Research
Institute for their great efforts in data collection, proofreading and typographical
arrangement of the Report.

Our special thanks and appreciation also go to the following persons for their
hard work in translating the Report into English: Ms. Gu Huaning for translating
the Report into English, Ms. Jin Xi for proofreading of the translation of Preface
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and Chapter One,Ms. Lu Yahan for proofreading of Chapter Two,Ms. Liu Yang
for proofreading of Chapter Three, Ms. Li Shuzhen for proofreading of Chapter
Four and Summary of the Year, and last but not the least, Ms. Jie Wang for the

final proofreading of the whole English version of the Report.

The Research Team of 2016 Annual Report on
International Commercial Arbitration in China

20 August 2017



F—E

I EE R EPRR RN
— FEFBPRRGEEI T

MBS R N SO AR A 4 S S TSRS S e o s SN 1
(—) ZERMBEFIR

................................................

(=) WA Wil & R AFZHAF L

(=) v [ o i 3 A S B e
= P EERRREPRIE K
(=) KT MR ™ R4

...................................................
......................................................

---------------------------------------------------------

(=) KF MRS Zoui a4 o pl
(=) XFMHERSE A B X2
=P EFEPREZFERR

................................................

14
\¢@Eﬁﬁ$f¢ﬁg]{t\ﬂ§ ......................................................... 17

(—) EABFZE A TE WS
(=) HHMNE PR FE 32

%’—:2

ol

.........................................................

.........................................................

o = = FR B B & 5 W 2
——Incoterms 7£ ¥ TN R AR
— % &% Incoterms W{h & F R Z R0

(—) 43R B 15 B SRR 1% B

...................................................

------------------------------------------------



@ 2 MHELEM - HID o e

(=) BB RIBAYIETE -+ soonssosonsronasssasot narsasssnies sssonssansssanssinpnssssananne 31
o R R R 5705 b TR SRS Ay 5 RS P R 52 32
(P S RIBEMIBIEIILTE, wooreeererorrensarmeonsessnrsnsossotsassnssassssossans 33
( T Incoterms ZELBFRIBHIBIAEIE  vooreavsrsreassnenonsnenasssssnsarssvanvasassss 34

= EEREEEE A Incoterms Y SLFEIZE ] +++eereeernrereenraseerennnsiaaeenaraes 35
(—) L FIFGTTIE A RGBT LR covererererererrermnnmeninennnin 35
() LTI U TEER" S5 =ecusrssssssovassvosssssnnssnanasssssassannsruoonssansosns 36
() LTFRYRURIEEEIIBT 5 ooervosesnsursssvsnssnvnsenssssvssnasarsoarasssnsas 38
() LTFREI LG IIRET +++v=vsossssesnsssannssssonans saronssvasossavnancssnsososans 41
() LTFHBIBESEAINE soreeoesrrausssssoorisesamosssaressnasatsoonssssssens 43

= P EERESEEEE Incoterms FIIFIBFIERIY +++veerrereerrnrmrerenrunmrnneennan 44
(—) 3 E E R EGE ] Incoterms HUMEELITIR +-oeerverrrerennnseosnnsnnans 44
(@S e o8 VN NG T EE SR ST E N3 G 45

H=F GEEREEMEEIEET e, 48

— B BRI AIRIIATE +oerrerrernrnrneirserettiuiensstnntrannaan 48
(=) Fha BSOS D AP B B AR B R BIBLITINGE <oeveememeneeneneees 48
() BB AR A U E W (AR IBCII I oooeeoeesesseesesennssnenns 49
(=) FHER K B MR A CIFRRE G - ovvvrorrrernmnssesenmmmnrenannnnns 49
QUPEE IO T 73 U LR RSB A L a0 Ui 0 - S LA 50
(F) WGBS YT HRYETIET +oovovvrerosrrenasssnnnnserannsussennenossssnnnnnses 51

B BB L R R BB FITRTHIT  veeerererraresrernasraattnsiieraiaeans 53
(=) LT HINERIGARIEIRE  <oooronreoosssorossnsasnscasssnonnassnrsansnossnsnsnse 53
() ETRRTETEREBIGEE  wovvvmsmeesssoovssusnssasasssavasmansssansosss 53
( VLT HERARIEEGIRIEE <ovrvrvorerrresvonsaomnnenann smgnvs srasan sanrs s sarynsorssve 54
(D) e T BTG v ronveronawamensorvrnymsnmanerssnunvs sovansvansassovssnsrnssunssnss 58

(E)%?&ﬁﬁﬁ**ﬂ‘]m%ﬁﬁ‘#lﬂﬁ ................................................ 59



(%) LT THAPFRE cevvvrerrrerrerrri 60
= HNEREE A IR ERMTRIAFOHIT  crovererrrrrrrreresrri i 61
(=) KTFCALG AL G S FRU AN SR TAL AR v eveemveeeeemeeeneenes 61
() e TR TT AT wovvvrreorerrensrmraemmeiiiiietiiimciiiaen 62
(=) TR AR o 38 24T A1 ] + v v vvevemrmrrrsneramnsns sttt 63
(PU) 6T RIS TR ARG IR ovverrrmrosnsnsentimomtiiiiniieieneaes 65
(F) T AT RFRME IR «oveverrremsesnsnenseiiiiuiiiiiiiiiiiiiiiaeaia 66
(7)) TR AT+ v e ee e e et e 66
() HeTF /N LB AR +vvcvvvereresnerereseseimieiii e 67
) B AT ST T U R LR v eveeevereenereresemensenesensesenseuens 69

FNE FEERHERRTLEZRE

ek H B AR AL G B AT oo oo et 71
— REER ARSI A IR B BRI RINE] +oovererrererrrrrnsrmsriserisi, 72
(=) MR RR A AR TR B R L RGO LR R ceeomermereeeners 72

(=) EI AL 23 T AR (035 T BRI BHIGE  evvemrermrvrnsnnnnsensennnnns 73

— REESR AU E L B TR FOE TG -+ vveeevnrerrerrnrrarerninerinieienines 76
(=) BREA AR T ERAGELACTIR <vevveeerereersonsennsnnireinieinieieesn 76

(=) B3R R AU AU R R SR TG v vvvrrrrrerrenrersenmenesiineiienn 77

= EHBEEAR RO EIRAR BRI ERIN vt 80
(—) B FY AL L By IR GG e vvererreerereressenssannmnnannnnns 80
(=) B 4 AR AL AR TR vvveeeseersnnnsnaeessnsssinneneaanans 80

(=) SEBE AU R G BT RS FE AL DCHIGE cvevererrrerrreosrsrseneimiiiiinin 82

LB REIINER: oo e connnunsmosssvsumonamsnsmesen s s RS RSN SRS R OSSR S SRS T 84



-------------------------------------------------------------------------------------- Table of Contents 1 ©

Table of Contents

Preface +«-crerrrrrmriiiiiiiiiiiiiiiiiiiiii ittt ir it i ettt et e s 1

Chapter One Overview of the Development of International

Commercial Arbitration in China ccsrerrrrrerriiieriirisiiiincisricaneens 112
[ . Data Analysis of Commercial Arbitration Cases in China =+++ssssssenrsernesaeneaes 112
1. Overview of Caseload  sreserrerererrrenrtstitteititrtttttrastrisssssnsnsssnssnsnnes 113

2. Statistics of Foreign-related ,Hong Kong-related ,Macau-related and

T TETATA SRR TS oo qumwmmwais oo sisnlivn S5, 0TR5 T e g P B o 58 SRS 118

3. Comparison of China’s International Commercial Arbitration Practice *++«++==#=*+ 119
II. Legislative Practice of International Commercial Arbitration in China =+« ++«+seeeee- 130
1. On Property Preservation of Arbitration  «++++++sssssssssssssmrrariseesinaeisein 130
2. On Arbitration and Diversified Dispute Resolution Mechanism  ++#+sserereesneees 131
3. On Arbitration and Construction of Pilot FTZs +rseersreresssetcttocassirnsrcrnnns 132
I Judicial Review of International Commercial Arbitration in China «+++sssessesseene 134
IV. Theoretical Research on International Commercial Arbitration in China «+==+==*==*+ 135
1. Major Topics of Arbitration Research in China «««+sresserrsreerserinaiiaiaian, 135

2. Research Trends of International Arbitration outside China ==resrsrrererrerrcancens 144



© 2 HRGEM - B0 B o e

Chapter Two Special Observation on International Commercial

Arbitration in China—Application of the Incoterms in International

Commercial Arbitration in Ching ««-+-+e+srseereraerrrreimrmirmiriierineeenan. 150
I . General Review of Tncoterms-related AWARIS »+e<serssssssovansessoasonsesssnsssascs 151
1. Parties” Nationalities, Identities and Absence from Hearing = rxeserreseresesereess 151
A CHEiG OF TRatlerTES woweerernvemwrmermymennaoms axmeedmsee b ansis STRIFEe TwTT 154
3. Expression of Trade Terms «+++++++++rssserssessssessmmmiminntaetesuniee 156
4. Relationship between Trade Terms and Applicable Laws — +++rreeereensnaneanees 157
5. Variations of Incoterms in Practice re+ssressrssesserenasrettstierasssssnaiassenans 158

II. Typical Cases Involving Application of the Incoterms in International

Commercial Arbitration in China sese+rsrssreersrserrststatitetittesirsessnssnsanes 159
1. Licenses , Authorizations , Security Clearance and other Formalities =~ «+=x=eseeeeeeee 159
2. Sellers’ Obligation of Delivery +++++++sssssssssesssmmmumiminieeiermiiiees 161
3 Risk Tranafor Dofiilg, «weeeswion nesions ssaas saoash 65503 § Gims iunsonvansn iogen domens Sue 164
4. Performance of Notification Obligation  ++++=+==+sssssssssereessurmmiininaneaennns 168
S, AssistancE in Tnfbrmation Provision: »sewes sosr sy dhsss suremsssmssiesssnisode s 171

Il. Comments on and Suggestions on Application of the Incoterms in China’s
Inwmadona] Commercia] AIbiU'a[iOn ................................................ 172
1. Brief Comments on Application of the Incoterms in China’s International
Commercial ArBItration ++ s svs+ ++sssssssessssnssvaassssanve sowsssanss saaesssossss 172
2. Suggestions to Practitioners of International Trade and Parties in International

Commercial Arbitration == +=s+essssrssrssetuitritsiuoiiitastirtataissstisssstisannee 173

Chapter Three Judicial Supervision of International Commercial
Arbitration in China ««:-crcrrrrerrmrrrrr ittt 177
I . Determination of Validity of Foreign-related and HMT-related Arbitration

AGIESINENE ++++++svessnssnssssisistsssstinsassissssssnsttnerstnetes e s e saneees 177



SN S— Table of Contents 3 &
1. Determination of Validity of “ Arbitration or Litigation” Clause with Foreign
Law as the Applicable Law  ++sreseersenceratinniancintnittsncinisaciianiisinees 177
2. Determination of Validity of Ad Hoc Arbitration Clause under the Law of the
Soaf GF ATBIITHEGH 555 55551 Seoasnim s s awo s R wBaTas 5t S ol bialbm s sowivinsconion s 178
3. Interpretation of Choice of Arbitration Institution in Arbitration Clause — =*++*+** 179
4. Arbitration Agreement Reached by Conduct of Parties in Arbitration
Proceedings ++++eteerrrererennstieeniiii semrbuahe suani dsinmeas saves 181
5. Arbitrability of Monopoly Disputes ==eetssreseesecenes vesenee sesssevassasenaassnnas 182

II . Annulmentand Non-enforcement of Foreign-Related or HMT-Related Arbitral

R SRR SRS S S 184
1. Determination of Foreign-related Elements «+«++++++ssssessssssessmmimmenesaenes 184
2. Scope of Judicial Review of Arbitration «+«+++=+=sssssseeesmmmnussarssrreummanunes 185
3 Tesams of ATHato PrOCEHTEag eus swrs AFawoR SE0.oRISES 53645 & KA s S S i 186
4. Awards beyond Scope of Arbitration  ««++++ss=srsseererunuiinieeiriiiii 193
5. Offsetting Defence in Enforcement Proceedings ==« ++==sssesessrreressneecnnniannns 194
6 RBNTEHOADE,  TETens iia s hepsmsis o momerais wnswins wimazsn ncamianaces ool SRR R 40 195
IIl. Recognition and Enforcement of Foreign and HMT Arbitral Awards +«++«=+=sseeee 197

1. Scope of Review and Burden of Proof under Article V of New York

CONVEITON 5400 #o00s sh s S o AR R A AT e S a4 S SR SO Sl Tals s SS9 53 1 197
2. Validity of Arbitration AZrEEments «++++++++seeseesssssssrsssssuumannamseranneses 198
3. Appropriate Notification in Arbitration Proceedings —+++esesreessrernsesecuaaenn 200
4. Qualification of Arbilration Agents ++++++++++esseeseesrsmummmmmmsmminmsessssssnnnns 203
5. Arbitrability ++++++eessssrareraisiiiiiriiiiiiiiter ettt 204
6. Awards Beyond Scope of Arbitration ++++++++++ssesseerersrretiritiimiiieuiiaan. 205
7.Public Policy  =+e+sssesrerssnrsssssrsassisenisesinsnsssinsasseressesnssonesasasesns 207

8. First Case Recognizing an Award by CIETAC Hong Kong Arbitration Centre =+«+-+ 209



