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Abstract

Studying the relationship between procedural justice and the
result of punishment from the visual angle of man’ s dignity and e-
motional reaction, it can be concluded that experiencing the punish-
ment and procedure of punishment which are thought to be just will
make people have a sense of identification about criminal punish-
ment and the procedure applying the criminal punishment, thereby
the determent of punishment and the effect of reformation may oc-
cur, as will reduce future crimes. Experiencing the punishment and
the procedure of punishment which are thought to be unjust is like-
ly to result in people’ s indifference and ignorance of sense of hon-
or and may lead to people’ s arrogance to criminal law and even
law as a whole , which may increase future crimes. When the de-
terment of punishment and the effect of reformation counteract the
effect of anti—law, criminal punishment has no relation to future
crimes. Therefore, evil human nature should be taken as the theo-
retical basis for reconstructing the system of criminal procedure.

This thesis is totally divided into 5 chapters including intro-
duction.

The introduction section has briefly summed up the same law
of development of system about criminal and criminal procedure.

Chapter one: Positivism research into the relationship between

procedural justice and the result of punishment.

. 1 .
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Procedural justice (fairness or legitimacy) of experienced pun-
ishment is essential for the acknowledgement of shame, as can re-
duce future crimes; unjust procedure can lend to think that criminal
punishment is unfair, as will increase future crimes.

Chapter two: On the criteria of evaluating that criminal proce-
dure is just.

The criteria of evaluating that criminal procedure is just have
three principles which are the principle of subject, the principle of
university, and the principle of science.

Chapter three: Commentary on the relationship between Pro-
cedural Justice and the Result of Punishment.

Procedural justice embodies participation, equality, opening
and humanity. Participation refers to participants’ activities that
have direct relationship with and might bring direct influence to
criminal procedure and procedural results. The purpose of partici-
pation is to protect the participants’ substantial rights and proce-
dural rights. The equality in criminal procedure refers to the equal-
ity of place and opportunity toc both defenders and accusers. The e-
quality of procedural place of both defenders and accusers means
that both stand in the same or similar situations in the procedure.
Procedural openness means that, without harm to public welfare
and other welfares, investigation and prosecution should be open to
procedural participants, esp. criminal suspects and accused persons
as well as to the society. Procedural openness is the rational infer-
ence from procedural justice, for openness can bring the force of
social evaluation to curb the judicial departments’ resort to force or
selfish desires. There is a division of broad meanings and narrow
meanings to the humanity in criminal procedure. Humanity 1n its
broad meaning is that in the procedure, judicial departments should

.« 2
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take suspects, accused persons, other procedural participants and
common people as real human beings with the highest value, thus
respect them, love them. Humanity in its narrow meanings is that
judicial departments take the realization of human potentiality as
the highest value of the procedure. In other words, criminal proce-
dure should take the perfection of human beings as the highest val-
ue of suspects, accused persons, thus bring the suspects the chance
to perfection. The affectionate response refers to the psychological
activities under the activation of external instigations. This re-
sponse will bring the affectionate differentiation of goodness and e-
vil, right and false, justice and injustice, humane and inhumane.
The affectionate response in criminal procedure refers to the psy-
chological activities produced under the instigation of criminal pro-
cedure, which brings out a judgment on the justice of criminal pro- |
cedure.

There are five critical concepts in the affectionate response in
the criminal procedure, which include legality, social restraints,
stigma, self —respect and the justice of procedure. Among which,
the most critical is the degree to which the punished understands
and acknowledges the legality of the executor’ s action. The de-
gree of understanding and acknowledgements in return is deter-
mined by the degree to which the solemnity of the punished is re-
spected or protected in the procedure.

From the point of intuition, adherence to procedural justice
could bring a fair and humane treatment to the punished and bring
him a feeling of being respected. This feeling will be helpful to the
willing acceptance of the punished to the sentence, thus acknowl-
edge the justice of judicial process and sentence in their minds. If
the procedure of punishment is just, and the executors also pay e-

. 3.
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nough respect to the punished, then the feeling of self —respect in
the punished will be enforced. This enforced self —respect can in
return reconstructs the ruined or nearly ruined stigma in the pun-
ished. This reconstruction of stigma can recover the social re-
straints of the punished to the society. The recovered social re-
straints will finally cut down the occurrence rate of the punished in
the future. This process embodies the function of the criminal laws
in the deterrence and curb on crimes, recovery and education on
criminals. The injustice of punished procedure will lead to the ex-
ecutors’ disrespect to the punished, then, the affectionate response
of the punished will be the contrary to the above. In this case, the
punished will be taken as “the unconquerable spifits of the criminal
laws” and will be isolated by the society, thus bring the rate of
crimes in the future. This is the case that criminal punishments
produce antagonistic effects.

Unjust criminal procedure will bring three different types of
affectionate responses in other participants and ordinary people.
First is that criminal punishment has no relation with the rate of
crime in the future. In this case, due to the injustice of procedure,
the police and tribunal will treat unfairly with the punished and the
punishment thus put on. In other words, ordinary people think the
criminal punishment not enough, and do not respect the punish-
ment, thus pay no enough attention to the punishment and take it
no relation with themselves. Second is that criminal punishment in-
creases the rate of crime in the future. In this case, due to the in-
justice of criminal punishment, not only police but also judges will
use cruel and strict punishments upon the suspects or the crimi-
nals. These actions will incur the hatred of criminal and ordinary
people toward criminal procedure as well as the police and judges,
and accommodation and pity toward the criminals. Third is also

4.
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that criminal punishment increases the rate of crime in the future.
In this case, in the front of national judicial departments, everyone
will be a potential criminal suspect or accused. Unjust criminal
procedure will lift the curb or limit of national judicial depart-
ments, and open the chance to let judicial departments misuse their
powers and disrespect the solemnity of common people, thus lead
to the injustice of criminal punishment. To ordinary people, every-
one should stand out to oppose the injustice of criminal procedure
and punishment, therefore keep himself from the infringement of
national judicial power.

Chapter four; To reform criminal procedure, realize the justice
of procedure and obtain the best effects of criminal punishments.

First, keep mind open, use the doctrine of “human nature is e-
vil” and experienced person as theoretical foundation, and recon-
struct our criminal procedural policy. On the foundation of doctrine
of “human nature is good” and rational person, procedure has no
value. On the contrary, under the doctrine of “human nature is e-
vil” and experienced person as theoretical foundation, we can make
our criminal procedural law emerge with a humane appearance,
make the participants and social public accept and acknowledge the
criminal procedure and the criminal punishment thus produced, and
finally realize the perfect effect of criminal punishments.

Second, the purpose of law of criminal procedure must be per-
fected.

The last, regulations of criminal procedure must be consistent

to all people, and the secret regulations must be abolished.



5l

il

HMEFDBRFANEFATHELRGEANEL. BBk, £
o, BT, ABRAAXLH., #F, A, GO E, X—-AAEBF
HBTHEZIMALENGKXEZR: HEAYh, 2RAE, 2EHA.

B BT VR IL TR B AR R B R R AR R A
T ARKHEFRRFH B, RBEMF 2RO TIRE; KR,
Ht AR DR EE, e 52X AR B IRARFHE; M
HURAE 7 B LR R, TSI B B e, SBBR. X
AR FE LR R MR, DARBIREFRE . FREE A5
B B OB A AEMTFRABRFHEE, SRR
WBEERBE., X, AE. B, FEHANTRSLREMBEEFN
BH. B, MEFLBEFHEMMNGEREH T —Hh B,
TR, XfE. BE. BRERMBE, &, XB, NE. AENH
SERBHE, FEFURIAREF 6 AR R H AR,
41 B 9 7R 2 U 1 AR 7 o JSE A 30 o) BE R R B LR AR U4

FEERLSNSEEL S GENBRL ERAE. LA
EMHEEAE, URARENTELAEENFRFRASREFLES
AoraiREL, R T AR 25X B4 Fr s it § R FURR 6 R A
Bl T A sk b AR A T AR B B A 45 A A O S OGE R
SR ERIAGERAR SRR T Rm—EBK. LH.
BAF. Msh, ASHEAM S HTH H IR R ER B M A& Bt fak
BN EEET AT TR, REBERRR, X EA 8B
MR F L EHE S ABERAN M, HR, MR

e 1.



