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Abstract

This article first explores systematically many fundamental aspects of admin-
istrative franchise. In the existing law, the administrative franchise means the li-
cense which is given with the particular rights about the market access to the par-
ticular industries which include the development of limitted natrual resources, al-
location of public resources and those are related to the public interests ( Admini-
trative License Law 12 section 2 article). The administrative franchise is one of
the most important resources assign systems, it has three basic functions : (a)
allocate the limitted resources, avoid the “tragedy of public goods” ; (b) allocat
the limitted resources in a fair and square way, thereby safeguard the fair compe-

tition of market economy and the legal rights and interests of the market body;

(c) the franchise is protected by law even the owner of property can’t trespass on
it. The administrative franchise has become more and more important in the sys-
tem of socialism market economy. Contrast to the importance of the administrative
franchise, the legislation ,theoretics research and the practice of the administrative
franchise has not been in a well-ordered way. Therefor, this article is researching
the administrative franchise systematically in the utilize of the principles from pri-
vate law. The whole article is working over the concept, object, function, quality
and validity of administrative franchise, shaping the theoretical frame of adminis-
trative franchise initially and making some legislational suggestions.

The whole article is composed of 3 parts, 9 chapters except for the introduc-
tion. Chapterl to in chapters 6 study three issues: (a) what kind of resources is
needed allocate by the administrative franchise; (b) how to allocat the limitted

resources in a fair and square way; (c) the character of franchise. Chapter 7 u-
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ses the basic theories of administrative franchise; it takes the power of manage-
ment of taxi as the empirical analysis. Chapter 8 and 9 expands to the whole
field of administratie license, then it analyzes the systems in Administrative Li-
cense Law which are related to the private law, and making some legislational
suggestions.

INTRODUCTION is aimed to illustrate the purpose, importance and
thinking of this research. First, summerize the meaning characteristic and
function of administrative franchise. Then, demonstrate the problems and harm-
ness in the existing system of administrative franchise analyze the cause and point
the necessity and the urgency of analyzing administrative franchise in private
law. Finally, put forward the way to solve this problem on the basic of above.

FIRST CHAPTER analyzes the concept of administrative franchise by
comparing with the civil license. Civil license is usually the property license,
such as the license of patent and the franchise. The subject of cl is the equal
civil objects so it can apply the principle of autonomy in private law. The basic
of right of license is the individual property right, so it can be told from the al
whose party is the state and the basic is the administrative power. This article
considers that administrative license includes two types which are the license of
property of right and the one of behavioral freedom. The administrative franchise
is as the opposite concept of normal license. administrative franchise is the sum-
mary of the content of “12th section, 2nd article” in the Administrative License
Law as the introduction of concept and it means the license of transfering the
property right as the concept of tool. Normal license is the one of behavioral free-
dom. This chapter points out that the identity of the state is special, because it
can only be the main body in public law, it can also be the civil subject. Wheth-
er it is the civil license or the property right license when the state makes the li-
cense based on the property right is depend on whether the state-owned property
is the private property and public property.

This chapter accomplishes the idealizational typehood of administrative fran-
chise. It helps to grasp essence of administrative franchise.

THE SECOND CHAPTER analyzes the subject of administrative fran-
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chise through the controversy of state-owned public property. The property
controlled by government can be divided into the public property of government
and private property of government according to thr different ways of using. The
public property of government is supplied to the public and official business di-
rectly while the private property of government is using in that way indirectly.
The theory of public property believes that the ownership of public preoperty is
non-assignable and is not bound by prescribtion. The dualism is supported by
this article. There are the monism and the dualism over the issue about what law
dominates the public property. The former one is represented the public law.
The latter one is represented by German, and it adovates that the public property
is applied for both public law and private law. This article agrees the dualism.
The object of administrative franchise is the welfare public property for the spe-
cial exclusive use. Object of administrative franchise is the public property which
is sreved for the public exclusively. The license which is based upon the private
property from the government is called “Civil License”, the one which is not
uesd for the public until licensing of the manager of public property is called
“Normal License”. The one which is based upon the exclusive use of welfare
public property from government is called “administrative franchise” .

This chapter definites the state-owned natural resources as public property
based on the features and meaning of them. It uniforms the subject of administra-
tive franchise and diminishes the theoretic controversy which is made by the the-
ory that state-owned natural resources is private property in the premise of mon-
ism and the controdiction with administrative theories.

THE THIRD CHAPTER analyzes the function of administrative fran-
chise, comparing with the IPR. Although IPR and administrative franchise are
both the monopolistic using power which is set and given by state law directly,
the object of IPR (intellectural product) is the pure public goods and has the
positive external features. It needs the private property rights given by state to
impulse the production and also the restrains of right in order to maintain the in-
herent attribute of public goods of IPR. The object of administrative franchise

(the specific governmental public propertyt) is the quasi-public goods and it has
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the negtive external feature. It needs the allocation from state to the rare resource
and internalizes the external feature in the wan of definiting the private property
right. The process of application and register in IPR system is not the administra-
tive franchise but the administrative act to administrative franchisefirm the civil
right. Then, it researches the sort of resource only has the problem of how to al-
locate, and the systematic resource and how to allocate this resource if there is so
and puts forward the view that the settle of administrative franchise should be re-
strained and how to restrain.

This chapter confines the definition of limited public resource firstly ; it
helps to make a clear distinction of the bound of administrative franchise. It
deems there are definitions on sensu lato and sense stricto. In latter one, it
means the artificial welfare public property except for the natural resources. In
former one, it means the administrative franchise itself with quantitive limitation
which is based on the artificial shared public property and market access oppotu-
nity of monopolized industry. This chapter mentions that the difference between
administrative franchise and the normal license with quantitive limitation is based
on whether it establishes on the specific public property.

THE FOURTH CHAPTERA analyzes the struture of administrative
franchise by examining contract relationship. Because the administrative
franchise has two stages legal structures. 1, the country permits the relative parts
to use the specific resource as the public manager. 2, the country transfers the
property right to licensee as the owner of resources. To improve the system of
granting administrative franchise is supposed to enhance the utilization of private
ways, and to confirm the civil consensus and register as the necessary process,
except the administrative agencies should make decisions in way of fair competi-
tions, such as biding and auction to the franchise according to the Administrative
License Law.

This chapter suggests that it should be built up the uniform system of gran-
ting the administrative franchise firstly. Administrative License Law should regu-
late to this. Nowadays, the existing legislation should be modified according to

the fair competition process in Administrative License Law.
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THE FIFTH CHAPTER analyzes the charater of administrative fran-
chise in the language situation of public right and private right. This article
deems that the property right is right which has the economic value. And the
property right is composed of the one in public law and the one in private law
and is given the validity on private law, but the right which is based on the pub-
lic law is not totally the public right. If the right is granted by the private law, it
is a private right. Obtaining the administrative franchise means obtaining the
right to explore and utilize and the right to manage, so it is a right which has the
substantial content of exemplifies the economic interest directly namely the prop-
erty right. By examining the contents and related theories of the franchise of gov-
ernment, it deems that the grant of franchise has the dualism in administrative
and civil law. But the content of right is private right. Furthermore, it burdens
some responsibilities on public law in obtaining, remising and exercising because
it has the relationship with public interests. So it has the feature of public right.

This article seems the alienability of administrative franchise is based on the
facts that it focuses on the conditons of exploring and utilization and it does not
have the individual characters. It is suit for the wan of tendering and auction.
Some related legislation are not suit for this principle, so they should be modified.

THE SIXTH CHAPTER analyzes the status of the franchise while it
has ite setting of dualistic structure of RealRight and the Obligation Right.
The tradional property right system of civil law system has the dualistic structure :
the realright and the obligation right, the ownership and jus in re aliena. The ob-
ject of natural resource franchise is the goods which is belonged to others and has
the specificity. So it should be the right of beneficial use rather that the quasi-
ownership. The franchise with object of right. Franchise should be the quai in
rem by method of systematize the right of pledge in right as quasi right of pledge
and the right to mortgage in right as quasi right to mortgage. In the tide of appea-
sing the legalism of Jus in Re, the franchise has the feature as the realright of u-
sufruct. And it is the fundamental realright. So it is important to carry out the
principle of legality of right. At the same time, the development of modern pub-

lic anoucement system is quite supportive to the process in which the obligation



