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Unit One
Introduction to Law and Legal System

Lesson One The Nature of Law
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Text

Probably you have heard of the famous case of Baby M in the
United States.
Surrogate mother Mary Beth Whitehead entered into a
1



surrogacy contract, agreeing to be inseminated with the
sperm of William Stern. She was supposed to give the baby
to Mr Stern and his wife when it was born, and they would
then become the legal parents of the child. Whitehead
changed her mind after her baby was born. Taking the
baby, she fled from New Jersey to Florida. A lawsuit was
filed and the Florida authorities returned the baby to the

Sterns in New Jersey and a court action was instituted

regarding the child’s future custody and the rights of the

biological mother and father. This case tells us something
about law.

Law affects us all from the moment we are born. Whether
we like it or not, we live in a society that is bounded by rules.
No one is allowed to be addicted to cocaine; no parking on a
double yellow line; one shall not hit another; anybody must not
dance nude in a local tavern—all these rules are legal ones, but
many will simply be moral ones or social conventions. For
instance, it is a convention not to tell lie or to take off hats in
silent tribute.

Society, by one means or another, has developed a formal
system of rules that are designed to be both observed and
enforced®. The police and the courts are the principal
enforcement z;gencies. If a person breaks a legal rule, he/she
will be penalized in some way. That is what the law is about; it
consists of minimum standards of conduct, which all members of
society are expected to follow.

What is law? Law is a complete body of general norms,

principles or rules that bind society or that are made for the
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guidance of human affairs imposed by a sovereign body on the
people of a given state, and enforced by law enforcement
agencies consisting of the police, the courts and the prison
services. The law also means the process by which rules are
made and applied. The development, the content and the
application of those rules add up to a legal system, complete
with judges, courts, solicitors, barristers, police and indeed
politicians, in their role as lawmakers®.

The law may give people some unfriendly overtones with
prison, the expense of hiring a lawyer, or sheer frustration of
trying to establish what a particular legal rule means in everyday
context, for legal language is often a “law unto itself”.

The law, as indicated above affects every citizen at many
points in his/her life. We marry, we inherit property, and we
die with or without making a will. We make almost daily
contracts or agreements, if only in the purchase of a minor item
of food. We park on yellow lines. All these activities are subject
to rules that society has intended to be legally binding.

The law does not stand still. In the climate of opinions the
legal system including judicial outlook has to accommodate itself
to the changing attitudes and habits of the public. The public
plays its part in many areas of the law. This was clearly reflected
in the changing nature of the law of contract and the law of tort
from the late nineteenth century onwards. In the recent years,
people have come to expect a greater degree of governmental and
parliamentary  interference than our forefathers ever
encountered. The era of economic freewheeling as epitomized by
the Industrial Revolution has probably gone for all time. Truism
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as it may sound, we live a technological, informational and
complex society. Nowadays the emphasis is much more upon
regulation and standardization and upon fairness and equality of
opportunity. Both the legislature and the judiciary were not
enthusiastic about extending the boundaries of the law of tort,
for fear of opening up a Pandora’s Box of litigation®. Only in the
twentieth century have certain tortious liabilities such as
negligent misstatements been clearly established by the
legislators and the courts. The law, therefore, is by no means a
static, rigid structure, despite on occasion a popular image to
that effect. On the contrary, the legal system is full of
contrasting colors, many of them of a political hue. From time to
time the law must embrace freshly defined values and codes of
behavior. Nonetheless the law may move slowly: change,
whether societal or legal, is not necessarily rapid. As John
Farrar has argued,  the legal system is rooted in political
compromise, at least where it attempts to pursue the twin yet
contradictory goals of stability and change®.

The Law can be divided into public law and private law,
Public law is that part of law which deals with the state and its
relations with its citizens. The state will itself enforce public
law, the elements of which are constitutional law, criminal law,
administrative law, etc. Private law is law that the state will not
enforce except at the request of an aggrieved party. Sometimes
called civil law, and it provides a framework within which
individual citizens operate on such matters as contracts, torts
(civil wrongs), and the law of property and the laws of

succession. The object of civil law is to compensate the injured
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party, rather than to punish the “wrong-doer ”®. The term
“civil” is used in opposition to “criminal”. In the United States
the term “civil law” is not ordinarily used to refer to the subject
matter of a civil code, in opposition, for example, to

“commercial law”.

Notes to the Text:
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rules add up to a legal system, complete with judges, courts,
solicitors, barristers, police and indeed politicians in their
role as lawmakers. FARSGHE M ) & J& , 78 L ATz A SE R AL —
PRk R 0 RIRE KB R, B R S RMEE B
BERMNME— M B RRE R,

® Pandora’s Box of litigation ¥E#& R, T IG AR E —
AETTEBRUABITAET. FREEENER.FE. K
EELFRESEBEREMEN £, HiE iR mK.

@ As John Farrar has argued, the legal system is rooted in
political compromise, at least where it attempts to pursue the
twin yet contradictory goals of stability and change. IE #0144y
8 - SERLITU, AR B, B R R TR P BE AR % X X
S HE—REMEEN, R TEIS LW ZE.

® The object of civil law is to compensate the injured party,
rather than to punish the “wrong-doer”. R B #I & Xt 3%
FW— O e, AR BT REFRIT AN



Words and Special Terms

surrogate mother {{,Z2 5% accommodate &
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Exercises

I. Questions for Discussion:

1. What do you think of rules?

2. What is law?

3. What are the meanings of the terms “imposed by a
sovereign body” and “enforced by a legal regime of
courts”?

4. Will you give some examples to illustrate what aspects of
life legal rules influence?

5. How do you understand legal language is often a law unto
itself?

6. Why do we say the law does not stand still?

7. What is the emphasis of law nowadays?

What does the phrase mean “for fear of opening up a
Pandora’s Box of litigation”?
9. Could you talk something about the classification of law?
10. What subject matter does civil law refer to in the United

States?



II. Translation:

1.

If a person breaks a legal rule he/she will be penalized in
some way. That is what the law is about: it consists of
minimum standards of conduct, which all members of
society are expected to follow.

Law is a complete body of rules that bind society or that
are made for the guidance of human affairs imposed by a
sovereign body on the people of a given state, and
enforced by law enforcement agencies consisting of the
police, the courts and the prison services

We marry, we inherit property, and we die with or
without making a will. We make almost daily contracts
or agreements, if only in the purchase of a minor item of
food. We park on yellow lines. All these activities are
subject to rules that society has intended to be legally
binding.

The state will itself enforce public law, the elements of
which are  constitutional law, criminal law,
administrative law, etc.

Civil law provides a framework within which individual
citizens operate on such matters as contracts, torts (civil
wrongs ), and the law of property and the laws of

succession.

III. Supplementary Reading:
Legal Rules

Legal rules are statements of law that provide the basis and

structure for legal analysis. They are often general principles
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that can be applied to several situations, such as constitutional
(22 : By provisions or statutes. Sometimes they are derived
from (J§ 4> cases, where a judge has used a common law
principle as the basis for the analysis. When a rule derives from
cases, the writer must determine what rule previous courts used
by looking at the court’s foundation for its reasoning. When a
rule is not explicitly stated, the writer must synthesize (45 &)
previous holdings to establish the general rule to be applied in
this case.

Rules fall into a hierarchy (% 4%) of authority. Thus, if a
constitutional provision is involved in your issues, it should be
discussed first. If a statute is involved, it should come next, or
first if no constitutional provision is involved. Case law comes
last. If there is no constitutional provision or statute, then case
law provides the rules.

What law will the case involve?

Judith Davis, the petitioner in a divorce action and her
husband, Frank Davis, agree that the marriage is irretrievably
(JGu[#% 8] H ) broken, they disagree on who should get custody
of their children and on the distribution of their property.

The couple have two children: Jason, age 11, and
Elizabeth, age 5. When the children were very young, Ms Davis
stayed home with them. Three years ago, though, she decided
to fulfill a lifelong goal to become a doctor. Despite the fact that
her husband disagreed with this plan, she applied to and was
accepted into medical school. She is now in the second year of an
eight-year program. The program is a demanding one, and Ms
Davis currently spends approximately twelve hours a day at
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school, either in class or studying. She admits that she finds this
schedule exhausting and that when she is home she has very little
energy. She says, though, that what energy she has goes into
caring for the children. She still fixes their dinner, helps with
homework, and puts them to bed.

Mr Davis is a partner in a local law firm. Although he too
has a demanding schedule, he has always played an active role in
raising the children. He has spent whatever free time he has with
them, and he has accompanied them to the doctor’s and dentist’s
offices and has been active in their school activities. Although
Ms Davis says that Mr Davis is a good father, she believes that
on occasion he drinks too much.

Both parents agree that the parent who gets custody of the
two children should get possession of the family home. They
disagree, though, on how the other assets should be divided. Mr
Davis wants to split the remaining property in half. Ms Davis
wants fifty percent plus the cost of her medical school education.
She states that because the cost of her husband’s law school
education was paid from community funds, the cost of her
medical school education should also be paid from community
funds.

Questions:

1. What case is it likely to be?

2. What issues are involved in this action if it is brought

before the court?

3. What law will it involve?



