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Lesson One

Legal Studies

(FEZE#HER)

{? Text

Legal Studies

What is law? A good definition of law might be a tricky job. Law is
an everyday word, yet it is a word of many meanings. No single
definition can satisfactorily reflect the many aspects and changing
character of the law.

Law has been defined as a set of rules that govern the actions of
people in a community. These rules must be followed by citizens, and
violation of these rules may give rise to a cause of action in the courts.
Law is regarded as a set of fixed principles known to lawyers and
judges, ignorance of‘\ which excuses no  one, not even the less
knowledgeable or less affluent members of society.' Law comprises all
the principles, rules, regulations and enactments that are applied in the
courts and enforced by the power of the state. The word law .is often
used in contrast with the separate set of rules and precedents known as
equity, a distinction that is.important in England and the United States,
and in other jurisdictions that draw their legal systems from the same
historical source. In the United States it is customary to identify a
legislative enactment as a law, whereas in England the preferred term is
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act.

Law occurs in various forms. It may be written or unwritten. It may
be common law or statatory law, or a combination of both. The basic
law of the Anglo-American legal system is common law, or case law
which is popular in the English speaking countries. Case law is an
unorganized form, consisting of a record of the decisions of past cases.
As each case was decided by an appellate court, an opinion was written
giving the reasons why the case was decided. Such opinions might
become a precedent. Underlying this case law system is the basic
theory that similar cases should be decided in similar fashion. This idea
is represented in the so-called doctrine of stare decisis, which means to
follow the precedent. Another type of law has been assuming an
increasingly important role in the American legal system. This is the
statutory law passed by the state legislatures. If carefully drafted,
statutes can be much more precise than common law precedents.
Sometimes a statutory law is enacted to provide rules for areas not
covered by the existing common law.

In the countries of continental Europe and those areas influenced by
them, the governing law dates back to Roman law and is known as the
civil law system. Adjudication under the civil law is made by the judge
following principles originating from Roman law and embodied at present
under an extensive code of law in effect in that particular country. The
most famous, and perhaps the most successful codification of law is the
Napoleonic Code in France.

Some people might like the definition that law is the sum of norms
enacted or acknowledged by the state according to the interest and will of
the ruling class and is executed under the assurance of compulsory state
power. Law is a method or a process to establish order by maintaining
authority of a ruler over those governed. Law begins only when a
coercive apparatus comes into existence to maintain control through
enforcement of social norms. > Some jurists say that law is governmental
social control which encourages good and useful conduct and refrains
from bad conduct. The whole criminal justice system plainly aims in this
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direction. The control group need not be agents of a political entity,3 but
may be labor, business or church organizations. And the coercion can
be psychological as well as physical. Law exists only in a formal setting
that involves the legislative, judicial and executive arms of a political
body, and its system. Law is the formal means of social control that
involves the use of rules that are interpreted, and are enforceable, by
the courts of a political community. The hallmark of law is the obligation
to act in line with norms authoritatively determined.

Nature of Law

Over the centuries legal philosophers have discussed the nature of
law and the related concept of “justice”. At least four basic concepts
can be identified. A

1. Law as what is right. Under this concept, there is some great
and all pervasive code of what is right and wrong. This moral sense of
what is right or wrong may be derived either from some divine source or
from the nature of man himself.

2. Law as custom. Under this concept law is the accumulated

customs and traditions of a society which reflects that society ’ s
interaction with its environment.

3. Law as command. Under this concept law is a body of rules
which is issued by the political authority and enforced through various
sanctions.

4. Law as social engineering. Under this concept law is regarded
as a means of social control which seeks to balance various competing
conflicting interests and values within a society. *

The Functions of Law

As society becomes more complex and developed, functions of law
seem to be manifold. Today, at least eight major functions of law can be
identified

(1) to keep the peace; (2) to influence and enforce standards . of
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conduct; (3) to maintain the status quo in certain aspects of society’ ;
(4) to facilitate orderly change®; (5) to allow for maximum self-assertion
by the individual; (6) to facilitate planning and the realization of
reasonable expectations’; (7) to promote social justice; (8) to provide
a mechanism for compromise solutions between polar principles and
positions. Some jurists tend to view the function of law as to prevent
behavior that society has determined undesirable and to punish and
prevent undesirable social behavior, or prevent nonconformity.

Classification of Law

Laws may be classified in many ways. They are sometimes
classified as substantive law and procedural law. The rules of law that are
used to resolve disputes are referred to as substantive law. The legal
procedures that determine how a lawsuit is beg_un, how the trial is
conducted, how appeals are taken, and how a judgment is enforced are
called procedural law. Substantive law defines rights, and procedural
law establishes the procedures by which these rights are enforced and
protected. For example, John and Smith have entered into an
agreement, and John claims that Smith has breached the agreement.
The rules that provided for bringing Smith into court and for the
conduction of trial are rather mechanical, and they constitute procedural
law. Whether the agreement is enforceable and whether John is entitled
to damages are matters of substance and would be determined on the
basis of the substantive law of contracts.

Law is also frequently classified into public law and private law.
Public law includes those bodies of law that affect the public generally.
It can be further divided into (a) constitutional law, which deals with the
organization and functions of the state itself; (b) social security laws;
(c) criminal law and (d) administrative law. Private law deals with the
relationships between individuals in an organized society. It covers the
subjects of contracts, torts and property, each of which can be
subdivided into several bodies of law.

Classification of law according to subject matter can often be



Lesson One Legal Studies 5

difficult, because the law is indeed a seamless web, and overlapping is
inevitable if we divide it according to a clear-cut definition. It is obvious
that even the general classification of contract and tort is not accurate in
describing the subject matter of various bodies of law.

Sources of Law

The phrase “sources of law” is often used to describe methods and
procedures by which the law is created and developed, or the origin
from which particular laws derive their authority or coercive force.

Because of the common law tradition, American law comes from
four basic sources: the federal and state constitutions ; statutes made by
the United States Congress and the legislatures of the various states;
case law or judge-made law (unwritten law based on judicial decision) ;
rules and decisions formulated by administrative agencies collectively
known as administrative law. However, the judicial system has
established a general priority among the various sources of law.
Constitution prevails over statutes, and statutes prevail over common law
principles established in court decisions. Courts will not turn to case
decision for law if a statate is directly in point.*

Judicial decisions as part of law is a unique characteristic of
American law. It must be contrasted with the civil law system developed
in continental Europe. The civil law countries have codified their law so
that the main sburce of law in those countries is to be found in the
statutes rather than in cases. Under the common law system, statutes
as well as cases are sources of law.

New Words |

affluent ['eefluant ] a. BHH
enactment [i'naektm (o) nt] n. M.
precedent [ pri'sizdont ] n. YGH
equity ['ekwiti ] n. ik

jurisdiction [ \dzuoris'dik fon ] n. B BN
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source [ so1s] n. WK
legislative ['led3zisleitiv ] n. MER
statutory ['steetjut(o) ri] a. HIEER
appellate [ o'pelit] a. FIFH
acknowledge [ ok'nolidz ] v. IKIA
execute ['eksikju:t ] v. PUAT, AbBR
assurance [ o' fusrans] n. {RiE :
coercive [ kou'arsiv] a. TRIBHY,TRE B
enforcement [ in'fozsmont | n. SCjite , 5% il AT
refrain [ ri'frein ] v. $ME, 7T
agent ['eidzont] n. fREA
entity ['entiti ] n. SCAK
psychological [ isaiko'lodzikal ] a. DIR
judicial [dzu(z)difal] a. BIEH
arm [aim] n. 817
interpret [ in'to:prit ] v. fBRE
hallmark ['ho:lma:k ] n. fr&
divine [ di'vain ] a. FIEERME
command [ ka'maznd] n. 4,184
sanction ['seepkfon ] n. &, 4RA
manifold ['meenifould ] a. B EHR
facilitate [ fo'siliteit | v. ffieB5
self-assertion [ selfa'so:fon] n. BRRF, BRFK
substantive ['sabstantiv ] a. LM
procedural [ pra'sizdzoaral ] a. BFH
procedure [ pra'si:dza] n. BF, KA
lawsuit ['lo:sjust ] n. YR, B8
appeal [ o'pizl] n. /v. Eif
enforce [in'fors] v. S, 3R ) AT
breach [ briztf] n./v. B ,EH(H)
constitutional [ ikonsti'tjuzfonal ] a. BEM,.EEHN
tort [ tort] n. =24 .
priority [ prai'oriti ] n. PR5E (A) , 5 (RF)
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prevail [ pri'veil ]

statute ['steetjurt ]

- T
n. il

Terms and Expressions |

cause of action
Anglo-American legal system

sum of norms

under the assurance of compulsory state power

criminal justice system

common law system

case law system

Continental Legal System

civil law and civil law system

appellate court

stare decisis

Napoleonic Code

a formal setting

the legislative, judicial and executive arms
of a political body and its system

legal philosophers

pervasive code

divine sources

interaction with its environment

various competing conflicting interests

status quo

reasonable expectations

prevent nonconformity

rules that are interpreted and enforceable

social engineering

a body of rules

K, FinEH

RRER

HLYE R B AN

Fh ] 5% 5 ] 3 ARAIE
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. Law is regarded as a set of fixed principles. . . ignorance of which excuses no
one, not even the less knowledgeable or less affluent members of society.
HERGANR—BERE TN - AT X E N B AFH A aEE
DU S Bk BT AE , BIGE il 23X A4t 2 o3t e AR B SRR R 4 B R B9 AR
o j

. Law begins only when a coercive apparatus comes into existence to maintain
control through enforcement of social norms.

FA 1A — P il 1 59 DM 18 2 SE e At 2 V8 O 4k R 42 i B, ik oA FF
BT R

. The control group need not be agents of a political entity.
BEHEAS—EBRBUALEHRR,

. Under this concept law is regarded as a means of social control which seeks to
balance various competing conflicting interests and values within a society.
REX TS ERENSER O —FF B, HEE— ML P &
T HH PR 5 6 ) 2 A 1B OR A AP A

. to maintain the status quo in certain aspects of society.

Y Fepk o 3 20 75 T A9 IR

. to facilitate orderly change

BHTHITAFHEE

. to facilitate planning and the realization of reasonable expectations

AR A B4 B BU E AR

. Courts will not turn to case decision for law if a statute is directly in point.

R AT EEE AR — O BB A 2 B A B F R KSR

| =
| Exercises

. Reading Comprehension

. Which of the following is false about the definition of law?
A. Law is regulations made by the judges.
B. It is a tricky job to define law.
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C.
D.

The definition of law is manifold

Law comprises all the principles, rules, regulations and enactments.

. Which statement of the following seems to be true?

A.
B.
C:
D.

Law is a set of rules that govern the criminals.
Law is so complicated and important that no one could understand it.
Law is a method or a process to serve the authority of a ruler.

Law is a set of rules that govern the actions of people in a community.

. Which of the following is true about the nature of law?

A. Legal philosophers have not reached an agreement towards the issue.
B. Some great and all pervasive code cannot tell what is right and wrong.
C. Law could serve as a means of social control.
D. Law is a body of rules merely serving the interest of the rulers.
. Which of the following is not the function of law?
A. To maintain peace and order. '
B. To influence and enforce standards of conduct.
C. To facilitate orderly change.
D. To promote the behavior that society has determined undesirable.

. Which of the following is true about the relationship between substantive law

and procedural law?

A.
B.

C.
D.

Substantive law seems much more important than procedural law.

Both substantive law and procedural law are very important in criminal
justice.-

Procedural law will replace substantive law.

Substantive law and procedural law could be interchanged.

. Which of the following is true about classification of law?

A.
B.
C.
D.

Law is rigidly classified by the scholars.
There is only one way to classify laws.
Laws are no longer classified into public law and private law.

Laws can be classified as substantive law and procedural law.

. Which of the following is not the content of public law?

A.
B.
C.

Constitutional law.
Criminal law.

Contracts and torts.
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D. Administrative law.
8. Private law seems to care about only.
A. those cases of domestic disputes
B. the controversies related to property
C. the relationship of the private entities
D. the relationship between individuals in an organized society
9. Which of the following is not true about the basic source of American law?
A. The Federal and state constitutions.
B. Statutes made by the United States Congress and the legislatures of the
states.
C. Case law or judge-made law.
D. Administrative law is never regarded as a basic source of law.
10. Which of the following is true about the general priority among the various
sources of law?
A. Constitution prevails over other statutes and laws.
B. Statutes and common laws have the same priority.
C. Common law is no longer given any priority.
D

. Case law is given the first priority.
II. Open Questions

Why do we say that a good definition of law is a tricky job?

How can you illustrate that “Ignorance of the law is no excuse” ?

Why is the law a formal means of social control?

What is the difference between the substantive law and procedural law?
What are the major sources of law in America?

What are the typical examples of private law?

N N L AW =

What kind of priority is given to various sources of law in the United States?

III. Vocabulary Work

norm excuse statute -mechanism social control
jurist conflicting enforceable source cause of action

regulate public manifold non-conformity status quo




