gy L RlR DY
S LB e 58

S SIS L phtl i AR Rl
'Q wey NFESN “" u»)g? AT QQ ® AN Q o»
: Q’ ’Eb”z‘f«@ () Q\*YK\QAQ ) ‘f\’r*vvk&b’\\éﬁgv* gr& i ‘ EN Y;}":

R A 7K F

&Y PEKING UNIVERSITY PRESS



EETHEE R AT R

E'ﬁ'ﬁ?ﬂlﬂc#‘ &
P ILBERER 5

W F

PR
@ Ll

5 ’EK ITY PRESS



BB E/M 4 B ( CIP) ##7

BRA LR RIS A @R 0 R R/ B EE. —Jeat: b
FUR % i AL ,2008. 5

(& F i SO )

ISBN 978 -7 -301 - 13702 -4

LB T B WL BE25% - BRI - B9
IV. D997.1

R A B 51 CIP 3 4% 5 (2008 ) 45 056353 5

1 Z: BEAHEFRPELAHLBRAOPRTAR
EEFIEE: B FE OF
A E OB Ealk
br #E 4 5. ISBN 978 -7 —301 - 13702 —4/D - 2041
WO R 47 dEETR A R
Hh Hb BT VE IXRURT  205 5 100871
I 4ik: http://www. pup. cn
H i MRIAEE 62752015 K17 62750672
GMEEEE 62752027 i IR 62754962
H F HF %4 : law@ pup. pku. edu. cn
B Rl 3 A AR E R
& W K. FEBE
890mm x 1240mm AS 9.5 Efigk 235
2008 4F 5 A% 1 it 2008 4E 5 A4 1 KEIRI
E fir: 22.00 7.

KRGV, RB LR A RE RSP BA L Z WA HLIBHAE .
MR E , B %5
2R ATE :010 - 62752024 A1 F-HF 4 : fd@ pup. pku. edu. cn



CHEIbsi%SCR) BUF

B UK , B R AL 2 IF 2 B B2 AL, R
SEBIAR LSRG EE, P HHA R, A% LR
BB KB o TR, FRATT b LA A £ B {52 20 B 1 A 20 G
25 MG SN K , 4 Fh R B o 2 R U A, 3
15555 4 B, B5 R B F 2B, 8030 & IRk, B
F UMBRALBOA B E , B W HE P 5 % R B R R
BasE EERE . 5 R B, R 2 5 % R R T e, P 4
VEUR L BEUR T R PR A B R S H M, 5
BERFIZY RSB B, &R BT R
BRIt — B % 3K R AR 20 LR b 5 AR 9, 7
BhAC b o b BESR BRGS0 25 A 4 4 1 S0 P
DSHEEAE o A 0 BB 36 3R 19 7 0, I I o T 7 ok A
B KA 1 R SR

XS R E IR ST, b E IR 2R &
AT I 16 R T B A — RSV E A E bR
BB T HPRE SHEBABI RO %R, BE T EHR S
B PR o 4 A 0 48 00 B0 T T b 357 2 4
ACHRME R AR, A RR T R EAE N R K E T2,
45 B T 22 I 5 R Y v R O TE W O . MR

Mgt R, HPRE TR DAL EE ROER. BERME
« Tos



EXEFRIP S 28 E R

A0 T AR « AT AT - A SR I o 7 3 1
o T A A 3 B o B — A 3 A FF L S
SRR IE R 7 A5 R 04 35 I R ok, 42 0 4 I 1 A
ML AE BRI AL, 58 A F R % 2 L, B % —
AT B BRI R 5 400473 P B, U 4% R AP
% EEFXR LRFLEAT LN E XN E, BR AR
2 TE O R 5 40 3 PR O TF 96 X4 R
Tl 2V 4 BR AL FIRH B 5 0 % R 8 38, 2 05 1 B+t 2 2 )
R R o A0 R B — AT A AR B
55 A5 P Bk, AR 3 2 T R 26 S0 B 2 B
He RN R B B R 5 R 3 I R 25 10 22 50k, 32 I bRk
E AL LR RIS R 1775, B — A TP 2
R

AR AT R0 0 5 0 2 9 097 R, 4 7R B
S 22 B I 7 5 o 2L — 4 2 2 0 R 0 5 R
R 5 2R 0 2 1 o 0 R T S R, K R 9
I 4 4005 o R 2 5 [ 5 585 W R o 4 5 [
AR AT Sk 5 IR A 2 P 3 A T 5 B
WTO 4 i e 1L 5 0186 28 90 Bk 5 5 s 0 L 722 AL 4 7 L
s E BRI AE R T AR T 90 AL 5 4 AU 7 9 4L 1 5 1
I 8 P T 5 SC R BT 2 121 1 220 R AR B X 5 [
FEL R o 9 BF 5 9 A1 R 0 0 3 28 S Lo D 0 5
BB B SN BTG 5 B, %, 1 2 T
SRR b, T % 3, 3t R 4L A4 R Bk k2 (R B o
PE) . WA BRSO A H AR 2R S T o
A RERAL 107 55 5 IR 45 T o (54218 1O A1 R B 0

B RS T LR S B bR B 5 B R bR A E A B
oD s



(EFREXE)EF

ZFFLHTFE RS TREDI AIELRAOTE; RS T
BRAANBFNTE . RAG, B0 AW, X
BEE—E BB BN B b7, %R E i E bRk %
it — 13 TR o

RHAFF

=L
2007 44 A 27 B



52

o [ 5 A SR SR e A R T AL AR RS [ A
S FE 1 S S PR A, 33X e B A4 A8 X T Bl B2 i B & A 4R 7
BOEHNREH=LSE ), — i, RKBERPAEE K&
58K I R D0 A £, TN O & AR 47 A 58 25 O B, AT AT
DA KA RZ 28, RS RAESARBEL . 14 f5 58
MR ES AR R, RS EH L RSB
B—75 T, R & R E R U U R A D, R 25 F A AR
PARESANTFRRIERG HEERNMEARNKE, =
WIS KR E R RS ET A ERA BRI, BE
LHMZRERSREEER. IIMEFRA, MREZ
BRRTRIFH BRI B

TWHAFR(AEFEAEH) RFRF, KAERXESL
FEARAC B 1 PN B B L T B AT B GE 0 R AU Bk A B
A, KT S, REERBAELFELHIHELTH
7 B B AL B, L LA R R i R B R, 3 K Y ) 2
ol BT A 8 L 3R K R 8 F S ) 0 22 BT O 35 3 AR R K R AL )
Xt 24 % 1 B ALE A R 47 3R SSCHL A AT R ) RN R U R TS
ZHIR, REH REBA R KEREAR &L LI BBAHE
7 F) 1 ML ot 9 2 o & R 7 P B AR R AR B A L Y
R, T, SR X B 2 & A 4R AL R K HE RO R I, 8 &
KRB REBAREERERABA G WKLY, B
7 A 25 gy ) T B M R, 3 5| R T E A SRR AL

e i 3% 20 4R A, FRTEAAR B 2E K 3 B AR 4 R

o f @



EXEFRPE QL EBRA HRBE

LHEHBAG T R LRBIM R, HARHHAL(WT0)(S
S5 A 3 B SR AL L) (TRIPS) Sy 4 3R 3 il #6117 ™ AL
R HE T B ARbR . R AP RALR (WIPO) — HAER
HE— 2 U AT AE AR TRIPS 45 [ % A1) il BE 2E AT B R o Uik
B, %3 B ZORN & JR b B R 2 18] 4 1T B X2 B X5 5 A
Ve UM A £ & X 5 F TRIPS S A A i A9 281 93 7 AL 3% 7 il
B IERRE . Bk, — i, KEPERBERZRKBEER
7 U e 9 SR AR 0 & 36 I K A M R 7RG R R AR 97 K
SH B J7 5 55— T, B0 R X AR AR BB R K HERY DRI,
HEEM(AHEY R A BRI Z & H) BB ALT6E
HE At A B4 2 PR i 5 4 0 TV R W B 24 LT, OF AT BB S B2y
WA BB AT, 2 T B B B & R b [ R MR R AL
P, AT AE K A B SR A 24 £ ol 38 SR R 422 R E B R
b 7 B 5 28 55 [ 5 AR 3 8 SR A A A R B AR A R 55 F- 4
FRER M S REE N EEARTREGE - 2TEBEM
fifE B 4 [ R

Lo B, EWMEEES B P RRMNBHIAE, T2
BRYE BB IR P AU 4 07 BE B 45, B4R TRIPS B AL,
KB R EBR & 3% B 5 AT LA i 5 ) 1 T #6 O 3K A R0
HREAR, BREX—MERTEL, BRI, RZ ] BAE
¥, 2001 4F 11 A 4 H [l it i (TRIPS Ppil 5 A L@ R £ i
B H Y HLE , TRIPS Bl “ AT LA 57 24 LA — 7 B T B 52 7 4
18 S e B A BUR , 4 R AR BE BT A B9 A\ 3R48 24 il B AU A9
FRBTMBENLE." (ZWREFT)#E— P H . “WT0 F R
J7 A BFE 4 Al TRIPS B3l itk H f (4R 47 2 3L fa B ) P il
T BPERLE "

HTHAG(EMES),WT0 S B 5 &7E 2003 48 A 30
Bl T(&TF TRIPS hill S AL RN Z I E F R ANBRK
PATHRIN) o PP B 19 BE 24 7 i S 48 A B 24 038 FH R B
X oW BT ) 45 — Br b A AT il 4 bl B ) R 19 4 AT A
&, B A % ) O Bk T 3 00 7 R S 2 o ) 2 BT Y

« D



BRI A2 5 R S WA R R T — %
EREF HREMXEGHERIN L O FHFE(EH
B H ) BTHLRE A 0 3k 11 77 38 3 35 A 9/ T o) JBE S BE A K 25 W
il & 32 5 o

REFE(ZBES)M ERRW, FEUERELHET AT
250 R R RRBR AR K, AL 95 R FH — Rl 3 0 L ) ke 1 ok 4k B
VBT BT A 7 25 M AT B RO T BB A

ABENART ERE RS A B R BT EKE
s B 2 2 e A L BT SR BB 5 i 0 R A5 09 LR ¢ [T F 3 4
W T HR AR JR A, 48 AR BUR B A FABUR
i B R ABURYE A 56 B 58 MR R AR A 44 4
FH B RAU) L35 s BT & A B AR AR R b AL ALY
Pa st , 46 th % 1 o BE 55 50 o 3/ T ) B A AR R, 5 R
AT A J SE AR 278 BE B R A B B R R s, 4R i 5
WAATELRANEEFERKBLEZR WEAELF L
JERYE A SRR ERF B A BN T B TRIPS Prift4
RASK, WTO S G il AL M AL B2 1 5 TRIPS HipiSUAR 36 #) IR 24
TR SRR L S DO B R, OF — — 34T T 4 A
W s A P53 X TRIPS 574 3 g e 0B i R ) LR 47 T #E 4%
RS X E S R RAEBLUEAT T R B 7E L iR o 3
Rl E ¥ 2 BEAE A0S T DR R v [ 5K 24 o AR () R G O
RIIB—HT T AR,

BN 2, A A5 R 78 A & 48 45 0 BT i K & o 4h SOk A
RRVERA LA, 32 ) 82 20 B 0 S IE 43 B 09 O % L X 2
BRGRY 5 20 36 e o 4E 37 B0 b 2% % W R BIL o AT L R
G AR TG R BF 58 2R o A% 43 38 A T A B B 0
B RS B, FLET 8 K, 339 U 24 4 SRR 7= AR AR 7 5 38R A #84
[R]85 $2 th MY L3 T RIS SLIE AL, AR A BB RN, EH
LEMME. REKEBFES, EFEEFBRE—FE LM
B T ) 2 LA B S LN 2 i PT REBEAT T4 M R
FRER TR A B B o A AR G W0 B 5T B A0 B X

B .

B0}



EHEFRPERNLBRA HRFE

2 R A5 AL B BB T DA BROR AR 1] 4R 4 — S i B i
2%,

LR, TA BB RVEE Y &8 R2— 1 B H 8
B, B8R REHIE MR LMER LIRS F R, & R
) — S LA A R S B 5B R e Z AR TE BT XE S, B )
W E X — TR BB B A B B BF 78 R T, o A AR
TE ¥ A 5 55 OB R 5 FUIS B 2 O LS o

T 40
2008 45 A

© EHEWAKEHZBAEEZR, ¥ZRXETRAEE, PEBERBLEY
SESK EE BLESW,

ol



i

BRI B Z B D= A, 2 R BE AR kB R AT, 1 2
AT RILHIN B, M6 — SRR T &, B RSB B A
A ——E A L B4, BA BB SR, B
T LMBER A RFTIRG . (HEZBIHEHK, i
AT, W — BLAE = R HIAR 25 5 v bl , A iX— £ &,
AN SEATAE DL B9 IR PR AUAR 3, 65 R A T4 3t 4 R 10 1 B
Bo BHIBIBEAAR5E % % Al BE 6428 4ol 7T LA s 2
IR AR, 3B A % A A, Wi T LB R 4 A R R R R
2 B BB AR I BRAG T L AR I o 24 0 25 T B0 BT R ol B A L R
b XL 7 7 M ) 3 R 2 0 E A B S R BRI, 25 9 B
BHTITE THEEETRA. XSHEHLYZHN,BHNEE
e E RN, B B ) W SE B s 25 4y IR T P A 25 W 19
AT BI04 256 0 B0 0 B S 68 /B #5128 4 T 3%
TEPERT, i 24 B B ) 45 5 40 3L 48 B L 4 24 9 LA G R e R 32
B R RS F 7 ol 75 2 5?%*%9@@%&2@5‘1?@@3{
BRERY

(5 R 5 A K MR = B L) ( Agreement on Trade-Re-
lated Aspects of Intellectual Property Rights, LA F faj # TRIPS
B0 B UK 5 B 5 A 6 i R PR AL 8 A B B T 5 B B fk
AW, T HE M 18 TRIPS PpiR K WTO HEZR T
BRESWHWEZ —, 7 TRIPS thil F, fid R, Rt £
K3 R AR R 2 R o I K, 97 A 0 24 L o s T vk 4 f
BHRRY S5 . TRIPS Hhifl Bt 2 BRE LR B9 BF &
BRZG 7 R s i R e T BB, B

5



EZEFRSTS LB RA HRTR

AFEF—BH Y, — 7 E, BT I 5% & T A W 25 & i b
O, BIANEE 25 & 5 A 26, BN O 7 22 by I K B AR R AR
BREHHZ2ME; B —FmE, B4/ HHRAE 5 AR 34
R ) 4 i B A i P JEE S PR R AH 5%, R SE B A A AL (R R AL )
IARAT B B A A e EFER, KBRPEREANRBLE
P il 5 4% e 3k % (HIV/AIDS) 45 5 B AR 0 7 &, 45 1 12
HBOF 7 N R IO BUS 300% 24 5 10 B B AL LR A L,
IR T &R K REIKY), FH 18 6 R H 8 S8 WTO fEZR T
e S E 2 i 8 ) B 5 BUE .

R DAHAL(WHO) BA EMHXANE RS FEB
IRAR KA E KR ERZK B2 8 A 3L 8 R BUR
BT, 38 B KRR LA F o ok AR R A BOR, B T GE | Ak
P& B E F A LR L Y], TRIPS B34 F 2001 4E 6
AW ETA RS T e AR = B, 58 B TE R 4 3
WA RN S AL ERIUE MR E 5 , BN TRIPS #
WEASBEES) (UTHRHE(ZMET) ), TRIPS il
5524 i B 1] 0 A [ B 4 DUER A R o

RE(EWMET) BB RN E R RS EHREMR™
BT AT A T K A, (H 2 TR B g e R 9 3E B A5 AR
FaRE., BLGE(EMET)E A B &% R R G 7 AT B,
REEFMERPERRB LA T IS, HF 2003 4£8
HA30H, WIO HESAMBES T(HITEZRETHEAR
IR . BRIZWWER T HL(EZMEF) M€K, H
—HZI R EPEFARIMIE AT RAILE T T E
TMBRZHE, SHRAEM L= HEAAT,

2005412 H 6 H,WTO S HE & Ht#E T TRIPS B3 &
% F X TRIPS Bh il AT BB MM W —F e
KB FRBIA X TRIPS Hh il MR A B, FE(IITZRET
BB KRG T R R . HiZ B % TRIPS il )
P AL [ B B — e R I A S AE T K AEBUN
HL(NGO) FMHETE, A I B/ LWL, R

«Q e



112003 428 A 30 H ) “ I i A R Anik " 22 AL T X TRIPS Bl
M, I i i BE R P o T 4%, oK 2% ) E Y SR B T
g PR
2001 EZ AR KWK, 7E WTO HEZR T [E] b [ b 4
RS RBAELTEERR, A EZH L5234 E K7 4
BT B S B A A A A E A, o L [ A R AR T —
SE BB o A A5 K AL U R BE ST R 0, IR 3R £E TRIPS Pl
BRIEAHIET , P &8 o B KA RS 25 i IS )
i — e, LR IRIRESH
FEGHM b ABHREE:
F-RAMERRP SRBAM R ERIRRZ M
EHRPESAREREFOTEULLGRENRTFEER
LA R . ASFE RS AR AR (LR A R AUR ¥, T EL
HAABUBH, I EENR T HXEPRAL KT R
BT, B T SR A S A 2 e B R R AL L7, 4
H 245 T % SR S R R A B AR AR B 3R R T A R ALY
LR AT BE)E 18 7R AP AUE ABUR A vh R B A
RS , 38 4 7 FT A B T 30 AR 25 L AR B B . BH R R
FH R EFURT IR QT R 5 MBI A R BRI
B 4, AR T — — 0 RS T, 48 55 4k 2 R AR
IR LIRS B K B H B 5 A0 B BT DA B B R T ik s AR S T
R, It TN K R v [ ZOK e AR T I P AURI Z R
IEE4M.
FomEMBMEF AR BENEE”E E-FRACRE
T FIARALE A I PR AR FAAL R Sl |, (1B T % A BE
FERUR R DRI 5 5 HE R, 4 ih 7R S B0 [ A IR AN ZET
LRERBTHEILFEREER EHFE. EEEEBXR,
BT LA RZEAURA T R E) KW E TR & AT R R
T T AR R 2 W A i B T B o R B S 5 A F T
A L , 58RI B % R SR 7 A R B B LR % R BE Y
KRS, AEENATRBFTAA(BRLA) B H
3



EHEFRFS A HE RN R

2 A B TRIPS Byl ) £ A 38 1 /F T i BE 7E 3 [ | 3¢ B Al b
REEWEBER. FEMERERRT XBETEHRXMZ
A AR B SL 8, 38 SR F T B 2 & R P B KRR
DEBFR WESBLTFRBEMEF ABROEREF B

5% = % “TRIPS P & F BE 25 % A K 38 il ¥ AT A9 ALV
[E )8 T TRIPS Pl i & of 72 o i) ST MR, $6 R BER 5
& @ rh B % TRIPS Phill Br ¥ 1 3L 3 KA AR B, X th 2 =
FEERGUE EF=AEE N FERE. dRBFERN S, B
FERBRALERENEBERNER, BR TRIPS il
SN T SRR AT R R SE , (ELIE P A% 1R AE 2 E %0, T O R R o
K IAA TRIPS P AU AR & ik B K B Fo il 25 24 "l R
B AR R B, BAR TRIPS Yhisl i 77 8 23 3 42 B i S
S B R X L S0 S SRR A ZE TS R B T T A PR A A%
7, T HAREGHERRZEHAT. RETERN T
AAEAE YRR E , fE 25 5% F R L 88 A TRIPS Bl 6l
A SR K LA SR U it R AER 2 A A I, R B K ok B R MY 41K
WA KR E RO MEET T TRIPS B BB M E B9 X
% BT HAMPEH

SN R L R R R XN EBEANF T A TRIPS
PMAERL LR , WTO 4 3t fif pR LG AL BE (95 TRIPS B BUHE <
HEZE LA SR AT S DR B R4, AFERE S,
RXESEEAXCWREHFUR" BEAXEA
BAREFESHEFMBRPR". BT RESEEHEDT WO $
Ui i P AL R AR O R 250, SR S5 R AR Y S BUE 2 B bR
Mot E N RETEREABGEENES, ZNERA
BEHSEMEFRBEREE W . B4 REBRSHE
Bt Cipro % Fi| Y G+ 10 B2 B T 3 [ X 38 i 34 AT B 55 1) 86 1
CEZIEEESE N

HEHFTRIPS 5AIERIUBRARRLRE” £R
NB(EHET)NEELR, HR(ZHRET)INERZNE.
BEBEXHT TR, AEKE, BR(ZWMEF) B TRIPS

o~



BT 24 S A R SR G 1 (R B AT T B (R B A S
FRPE , B B R A M e 2> S0 B 5 25 o % 1) 22 ()l v 28
FI S 2 M E T ) 58 /S B2y il % 5 i 7 7T o) B, & 3 B
KEFEREZETWANFL & 07 X P 7 8RR B
R PRI 5V 25 6 Bk O 32 5% A A DA K
Bi7 1k B2 5 e 5 1) DR I 16 i < O I A AE B T 4 0, PR O L B
2003 48 A 30 H,WTO HHEL A HigEN T X F($hi7 £
MEE R ANBRRIL) . A FIE X TRIPS 3 3 £ 56 F /A g
J5E [ R~ 6 B i SR EAT T A 4

BAFEMREBETERL RS RBEN TR H BKT
W T RETFRPEEBEN, B ERRPRFBM AL
HAR, 80 T % MR RA, H A DB AF 5 E XK
BHEEFREGGEARPOF R FH. ELEM L, A%
R T PR R P B 22 A ) R A AR BB R SR AR
K3k B R R 2 & ] ok 1 SE AT 5 R 4 AT L B O SR
7 WTO F ¥k SRV FATRE O %6, I —— 3597 TIFAT

FLEREMAIERE BN K HRNBT
T E A9 2 f % I S2 A 0 LA B T I #) A SE A R fE L, I ok iR
R ] Y 2 St B A L A 2 5 T R o R Y M R

[%4gi7] A x4 E TRIPS il EHE4 %4
#T



Abstract

That the protection for patent, especially for pharmaceutical
patent, could facilitate technology innovation is the reason for the
constitution of the patent system. As one of the special commodi-
ties, pharmaceuticals are decisive for fulfilling the health right
(one of the fundamental human rights). For reasons of its signif-
icant impacts on society, the pharmaceuticals shall be given ac-
cess to people from all over the world. Although the pharmaceuti-
cals could be developed for a long period of time and at a com-
paratively high cost, the convenient duplication of them will seri-
ously impair the improvement of the public health in case of the
intellectual property rights not being protected. Since the patent
systems are definitely not perfect, the pharmaceutical manufac-
turers may have the right to determine, in their sole discretion,
the price of the pharmaceuticals to reimburse their investment on
research and development and get considerable profits arising
from the patent protection. In case of the commercial cost, risk
and profit combine to be decisive for the medicine pricing, the
comparatively higher price of the medicines than the direct pro-
duction cost, arising hereunder, may cause many patients, espe-
cially those in developing countries, not to afford some medicines
and thus result in issues of access to pharmaceuticals. In the e-
vent of non-occurrence of cheaper alternatives for the pharmaceu-
ticals to cure the deadly diseases, the discrepancies between the

e



EXHEFRP SR BRE R R

pharmaceutical manufacturers’ interests and the public health,
the commercial needs of the manufacturers to get higher profits a-
rising out of higher risk and the poor patients’ rights to health
would become extraordinarily drastic.

The Agreement on Trade-Related Aspects of Intellectual
Property Rights ( TRIPS Agreement), as the most controversial

component of the WTO’s “package deal”, brought intellectual
property rights into one common set of international trade rules
and establishes the minimum protection standard that all coun-
tries within the WTO, regardless of the developed countries or
developing countries, should be liable for protecting the pharma-
ceuticals and corresponding manufacturing methods. The TRIPS
Agreement is vital for research and development of the pharma-
ceutical technologies, the protection for the pharmaceuticals and

the corresponding manufacturing methods. Pharmaceuticals differ

from common properties: on the one hand, the consumers’ inca-
pability for discerning the role of a medicine, such as its qualities
and classifications, would impose obligations on the administra-
tions _to supervise and regulate the safety of the pharmaceuticals;
on the other hand, the access to the pharmaceuticals is not oniy
essential to the human public health and human lives, but also
crucial to fulfill the basic human rights (rights to health). Re-

cently, the cross-border public health crisis in developing coun-

tries, arising from millions of patients’ no access to pharmaceuti-
cals for treatment of malaria, tuberculosis and HIV/AIDS, has
prompted the World Trade Organization ( WTO) to take account
of health issue as one of the crucial and imperative trade issues.

Under such circumstances that the World Health Organiza-
tion (WHO) , relevant human rights committee of the United U-
nion, the Non-government Organizations (NGO ) and many de-
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